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the profession, as well as a pre-meeting dinner on 
Sunday, January 13, 2019 for members of the EC. 
The annual meeting is being ably chaired by Jay 
Himes, who has assembled a team of outstanding 
speakers for the CLE programs.

• Wednesday, February 13, 2019—Florida Chapter 
Event in Miami co-chaired by Constantine 
Economides, Esperanza Segarra, Thomas 
Verhoeven, Jay Himes of Labaton Sucharow and 
Mark Bloom of Greenberg Traurig. The program 
will feature five law clerks from New York and 
Miami on a panel called “Try Your Case, Not Your 
Judge’s Patience,” offering invaluable practice tips 
from those in the know. Afterwards, Greenberg 
Traurig will be hosting a cocktail reception in its 
Miami office.

• Thursday, March 21, 2019—Inaugural meeting of 
the newly-formed Texas Chapter in the Houston 
office of Locke Lord under the able leadership of 
Texas Chapter Chair David Harrell. David is lin-
ing up a fascinating program on the latest NAFTA 
agreement. Stay tuned for further details.

• Monday and Tuesday, May 5-6, 2019—Regional 
Meeting in Stockholm, Sweden, being organized by 
Conference Co-Chairs Carl-Olof Bouveng of Cirio 
Advokatbyra and Peter Utterström of Stockholm 
and Gonzalo Zeballos of Baker Hostetler in New 
York. The meeting will focus on the life cycle of a 
start-up company and will feature educational pro-
grams in one of Stockholm’s unique incubators, as 
well as a gala dinner in the recently renovated and 
reopened National Museum.

Of course, many more exciting programs are being 
planned, including our NYCIR Symposium in April, 
Global Law Week in June and our seasonal meeting in 
Tokyo next November. Further details will appear in the 
next edition of the Practicum.

Our Rapid Response Committee, under the steward-
ship of Jonathan Armstrong and David Miranda, has 
assisted NYSBA President Michael Miller send letters of 
solidarity and support to members of the Philippines Bar 
Association and Polish Bar Association after crackdowns 
and threats to the rule of law in each of those countries.

As noted last year, we have separated the Practicum 
from the Chapter News; and we are now experimenting 
with their dissemination electronically every few months. 
Our editor, Torsten Kracht, seeks submissions of interest 
to our members and continues to seek additional volun-
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Message from the New Section Chair

Welcome to the 
International Law 
Practicum and 
Chapter News!

We encourage all of 
our chapters to provide 
news of the latest legal de-
velopments in your home 
jurisdictions, whether they 
are cases, new legislation, 
programs or practice tips. 
Please feel free to make 
your submissions directly to our editor, Torsten Kracht, 
at tkracht@hunton.com.

In 2018, the Section held its Seasonal Meeting in 
Montreal, Quebec, Canada. Many thanks to the Confer-
ence Co-Chairs, Mark Rosenberg of Sullivan & Cromwell 
and Stephanie Lapierre of Strikeman Elliott, for an amaz-
ing conference with an impressive line-up of speakers 
(including Sophia the Robot) and a dazzling array of 
social activities, resulting in an extremely well-attended 
and financially successful conference. Mark and Stepha-
nie were ably assisted by members of the Steering Com-
mittee, including Andre Durocher of Fasken (our new 
Chair of the Quebec Chapter) and others on the Montreal 
Steering Committee, as well as Corey Omer of Sullivan 
& Cromwell, Jay Himes of Labaton Sucharow, Jay Safer 
of Wollmuth, Maher & Deutsch, Neil Quartaro of Watson 
Farley & Williams, Diane O’Connell of PriceWaterhouse 
Coopers, Nancy Thevenin of Thevenin Arbitration & 
ADR and others on the New York Steering Committee.

Thank you also to everyone who was able to make it 
to the Montreal Seasonal Meeting and to those who sent 
delegates. It was a wonderful meeting, as reflected in the 
wonderful pictures found elsewhere in the Practicum.

Below is information about some upcoming events:

• Monday, January 14, 2019—Annual Meeting, in-
cluding special presentations to Ruby Asturias and 
the late Lauren Rachlin for their work on behalf 
of the LAC Ethical Guidelines, which have been 
endorsed by the entire NYSBA, as well as to Justice 
Charles Ramos for his lifetime achievements as a 
Justice of the New York Supreme Court, including 
the special role he has played in its Commercial 
Division. Also, the winner of this year’s Albert S. 
Pergram International Law Writing Competition 
will be announced. There will be two outstanding 
CLE programs on data privacy and diversity in Continued on page 4
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of trade secrets. Please contact me at your earliest conve-
nience at tkracht@huntonak.com if you are interested in 
submitting an article on this topic.

Many hours of hard work have gone into producing 
this exciting new issue. In addition to our contributing 
authors, I would like to thank Simone Smith and Kate 
Mostaccio at NYSBA for their tireless efforts to bring this 
edition to print, and our Executive Editors Andria Adig-
we and Gabe Bluestone for soliciting articles and assem-
bling and leading our team of talented student editors, 
including Allison Gabrielli of Albany Law School, Fayyaz 
Ahmed of Albany Law School, Jennifer Wlodarczyk of Al-
bany Law School, Rhiannon Snide of Albany Law School, 
and Vincent Rotondo of New York Law School.

I hope this issue provokes further thought and discus-
sion. Feedback and suggestions about this edition or the 
Practicum in general are highly encourage and I hope that 
together, as a community, we can continue to develop our 
publication as a practical forum for the exchange of useful 
information for our members.

Best, 
Torsten M. Kracht 

tkracht@huntonak.com

Dear Friends  
and Readers: 

Welcome to Vol. 
31, No. 2 of the Interna-
tional Law Practicum and 
thank you for all of the 
support and feedback 
we received for the last 
edition that focused on 
blockchain technology 
and cryptocurrency 
regulation in various ju-
risdictions. Keeping with 
our strategy of dedicat-
ing each issue of our 

publication to a particular theme of interest to our New 
York and international readership, this edition focuses on 
the enforceability of foreign judgments in jurisdictions 
around the world. We hope you enjoy it! Also, please see 
the great photos of the Section’s recent Montreal meeting 
beginning at page 87.

Our next edition, scheduled to be released during the 
summer of 2019 will focus on how New York and other 
jurisdictions around the world regulate the protection 

Message from the Editor
By Torsten Kracht

teers to help review and edit submissions for both the Practicum 
and Chapter News. If you are interested, please don’t hesitate 
to contact Torsten. Many thanks to Dunniela Kaufman, Beatriz 
Marque, Peggy McGuinness and Jennifer Ismat for their con-
tinuing assistance with Chapter News, NYILR and the Practicum.

To close, we encourage you to make the most of your 
membership by participating in Section events, activities and 
meetings, which aim to help you keep abreast of the latest de-
velopments in your field as well as provide invaluable opportu-
nities to network, develop and grow your business. Feel free to 
contact our Section Liaison and Meetings Coordinator, Tiffany 
Bardwell at tbardwell@nysba.org or me at william.schrag@
thompsonhine.com if you have any questions about the Section.

As always, thank you for your membership in our wonder-
ful Section. We look forward to seeing you at our upcoming 
events!

With best regards, 
William H. Schrag 

Chair, NYSBA International Section

Message from the Chair
Continued from page 2

CasePrepPlus
NEW YORK STATE BAR ASSOCIATION

Save time while keeping 
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significant New York 
appellate decisions
An exclusive member benefit, the 
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and is available for free to all NYSBA 
members. It includes weekly emails 
linked to featured cases, as well as digital 
archives of each week’s summaries. 

To access CasePrepPlus,  
visit www.nysba.org/caseprepplus.
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with jurisdiction to give that judgment, may be enforce-
able by the courts of England and Wales provided they 
are judgments for a debt or definite sum of money, and 
they are final and conclusive on the merits and cannot be 
impeached for fact or law. Grounds of potential impeach-
ment include fraud, when recognition or enforcement 
would be contrary to public policy, or when the proceed-
ings in which the judgment was given were opposed 
to natural justice. The requirements for recognition and 
enforcement are discussed in brief below, by reference to 
recent case law.

A. In Personam
The difference between in personam and in rem judg-

ments is that the former is conclusive only between the 
parties and their representatives, whereas the latter de-
termines the status of property on a basis which is valid 
against the whole world. Even if an order is expressed to 
be in rem, this is not necessarily dispositive. For instance, 
an order of a Canadian court expressly stated that it was 
to be considered as a judgment in rem in relation to certain 
shares, the proceeds of sale of which were claimed by 
the Serious Fraud Office to be the criminal property.7 The 
English court considered the circumstances in which the 
terms of the order were arrived at, including that no evi-
dence had been presented upon which any such finding 
could have been made. In the circumstances, the English 
court found that the Canadian court could not have in-
tended the order to have the effect contended for, and the 
ownership of the shares (as well as the proceeds of their 
sale) could be challenged.

B. Jurisdiction
In order for the foreign judgment to be recognized, 

it must have been delivered by a court having jurisdic-
tion according to English private international law. Hence 
the defendant must either have (i) been present in the 
foreign jurisdiction when proceedings were commenced; 
(ii) brought a claim or counterclaim in those proceedings; 
(iii) previously agreed to submit to the jurisdiction, or (iv) 
voluntarily have submitted himself to the overseas court’s 
jurisdiction. A person will not be taken to have submit-
ted to the jurisdiction of the foreign court simply because 
they appeared before it to seek a stay or dismissal of the 
proceedings on the basis that it should be determined in 
another country or by arbitration. However, if pre-trial 

I. Introduction
In 2016, Transpar-

ency International reported 
that some 44,022 London 
land titles are owned by 
overseas companies;1 and 
in July this year it was re-
ported that there had been 
a 46 percent increase in the 
number of people prepared 
to invest at least £2 million 
to live and work in the U.K. 
pursuant to an investor vi-
sa.2 With regular inflows of 
foreign assets, capital and 
nationals, it is therefore no 
surprise that the courts of England and Wales are famil-
iar with actions to enforce overseas judgments.

The choice of mechanism by which a foreign judg-
ment can be enforced in England and Wales is limited 
according to: (1) the jurisdiction of origin; (2) the subject 
matter of the proceedings; and the (3) date that judgment 
was issued. Statutory routes of registration may be used 
for judgments originating in other parts of the United 
Kingdom3 and the Commonwealth,4 whereas simplified 
mechanisms of recognition and enforcement (at least 
currently) exist for judgments emanating from European 
states,5 Singapore and Mexico.6 This article provides a 
whistlestop tour of the requirements for and process by 
which judgments from countries falling outside of those 
regimes, including the U.S., Russia and China, may be 
recognised and enforced under common law rules.

II. Requirements
The general common law rule is that in personam for-

eign judgments, given by the court of a foreign country 

Common Law Enforcement of Foreign Judgments  
in England and Wales
By Emma Ruane

Emma Ruane

Practicum

Emma Ruane is of Counsel at Peters & Peters 
Solicitors LLP. Emma specialises in civil fraud litiga-
tion, in particular obtaining and defending world-
wide freezing injunctions. She also has experience 
litigating private damages actions in competition 
cases.
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and conclusive. The court held that the judgment was 
final and conclusive for the purposes of enforcement in 
circumstances where (i) the New York rules of court pro-
vided that a judgment by confession was enforceable to 
the same extent as a judgment in action; (ii) it was com-
mon ground that the New York judgment was enforce-
able; and (iii) there was no challenge to the proposition 
that the judgment continued to be final and conclusive in 
New York notwithstanding the motion to vacate. How-
ever, with an eye on practicality, the English court stayed 
the execution until the motion to vacate had been dealt 
with.

E. Public Policy, Fraud and Natural Justice
Impeachment of a foreign judgment on the public 

policy ground is not easy to separate from the grounds 
that the judgment should be impeached because of fraud 
or due to the demands of natural justice. However, the 
principle of comity means that the English court will ap-
proach all of these grounds with caution and cogent evi-
dence will be required if a foreign judgment is said to be 
affected in this way.10

As to natural justice, a defendant must be given the 
opportunity to put their case, but what is required is a 
substantial denial of justice. A mere procedural defect 
will not be sufficient. In addition, the English court 
expects a defendant to use the options made available 
to him or her by the foreign court and, if he or she has 
not done so, he or she cannot then seek to impeach the 
foreign judgment. This does, however, mean that the 
defendant must be given notice of the hearing, but this 
does not have to be actual notice. In OJSC Bank of Moscow 
v. Chernyakov and others [2016] EWHC 2583, the defen-
dant was described in guarantees as being resident at an 
address in Moscow. The guarantee contained a clause 
to the effect that the defendant was obliged to provide 
notification if he changed his address. The fact that the 
defendant did not provide such notification was one rea-
son the English court used to dismiss his allegation that 
he had not been properly served with the proceedings in 
accordance with Russian law.

In Midtown, the defendant argued that it had only 
agreed to the entry of a judgment by confession in the 
event that it defaulted in making payments set out in a 
settlement agreement. It had not defaulted. Consequent-
ly, the defendant argued that the claimant had falsely 
represented to the New York court that entry of the judg-
ment was appropriate and therefore the judgment should 
not be recognised as it was impeachable for fraud. The 
English court found that, in seeking to impeach an Eng-
lish judgment, conscious and deliberate dishonesty was 
required. As a result, nothing less would suffice when 
seeking to impeach a foreign judgment. There was no 
suggestion that, if the claimant had misrepresented the 
position to the New York court, this had been anything 
other than innocent and so the judgment could not be 

steps are taken without the position on jurisdiction hav-
ing been expressly reserved, any judgment delivered 
thereafter is likely to bind the defendant. For example, 
certain underwriters obtained judgment against the state 
of Syria in the U.S.8 After entry of the judgment, a Notice 
of Appeal was filed by attorneys acting for Syria. The No-
tice of Appeal objected to the judgment on the basis of the 
allocation of the judge within the federal judicial system. 
However, no objection was raised on the grounds of sov-
ereign immunity and there was no reservation of rights in 
this regard (in contrast to other cases in which the same 
attorneys had appeared). As a result, the judgment was 
deemed to be enforceable against Syria.

C. Definite Sum of Money
Although the English court recognized an award of 

damages which represents a loss beyond mere interest 
on capital by, a penalty will not. Whether all or part of an 
award represented by an unusually high rate of interest 
is enforceable, enforceability will ultimately be decided 
upon whether the approach of the foreign court runs con-
trary to domestic public policy. The English court recently 
considered this to be the case in respect of just over 20 
percent of the awards made by the Russian courts, which 
was not representative of the actual loss and over and 
above the interest rate in the loan agreements.9 This part 
of the award was therefore severed from the judgment. 
The remainder of the award was, however, found to be 
enforceable.

D. Final and Conclusive and on the Merits
In New York, the Civil Practice Law and Rules pro-

vide a mechanism by which judgment without an action 
may be entered by way of an affidavit of confession. The 
affidavit must state the sum for which judgment may be 
entered, the facts out of which the debt arose and that 
the sum confessed is justly due. A form of “judgment by 
confession” was known to English law, but the proce-
dure was repealed some time ago. In Midtown Acquisi-
tions LP v. Essar Global Fund [2017] (Comm) EWHC 519 
the enforcement of a judgment by confession was chal-
lenged on the basis that, amongst other things, it was not 
on the merits. It was submitted to the Court that this was 
because, in order for there to be a judgment on the mer-
its, there had to be a decision which established certain 
facts, stated the relevant principles of law and expressed 
a conclusion with regard to the effect of applying those 
principles to the facts as proved. The English court had 
real difficulty with this proposition, and ultimately 
found against it because the judgment by confession had 
been entered on the basis of the best possible evidence of 
liability, namely that the defendant had confessed to the 
same.

The defendant in Midtown lodged a motion to vacate, 
which was shortly to be heard, and so the defendant also 
challenged enforcement of the judgment by confession 
in England and Wales on the ground that it was not final 
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to a fanciful, prospect of success17 and this must be more 
than just arguable.18 The English court will steer clear of 
conducting a mini-trial,19 but this does not mean that the 
Court will take everything a party says at face value and 
without analysis.20 Where the enforcement of a foreign 
judgment is disputed, it is common for the parties to seek 
to adduce expert evidence on foreign law. For example, in 
Midtown, an expert on New York practice and procedure 
gave evidence on the effect of judgments by confession 
and applications to vacate. Additionally, in Chernyakov, 
Russian lawyers gave evidence on the interpretation of 
rules governing service in that jurisdiction.

IV. Enforcement
Before starting enforcement procedures, a judgment 

creditor may want to gather further information on the 
location of the judgment debtor’s assets. A useful means 
of gaining such information is to seek an order requiring 
the judgment debtor or officer of the judgment debtor to 
attend the English Court for questioning on any matter 
about which the information that’s required to enforce 
the judgment.21 Most commonly, questions will relate 
to the location of assets which can be seized, including 
those based overseas.22 The jurisdiction to make this order 
extends to individuals who are within the country at the 
time the application and order is made.23 Consequently, 
an order may be effective even if the respondent to the 
application is within the jurisdiction only fleetingly. The 
benefit of gaining such an order is that it bears a penal 
notice and, therefore, if the respondent fails to attend for-
questioning, proceedings alleging contempt of court may 
be initiated. The English court has held that if it had juris-
diction over the respondent at the time it executed an or-
der to question him, and the respondent left the country, 
jurisdiction does not need to be established again.24

Once the investigation as to the judgment debtor’s as-
sets is complete, outside of the realm of insolvency, there 
are a number of enforcement methods available, includ-
ing: (a) seeking charging orders over the debtor’s interest 
in land (securities or other assets); (b) seeking a third-
party debt order requiring sums owed to the debtor be 
paid to the creditor; and (c) taking control of the debtor’s 
property by means of writs and warrants of control. An-
other less commonly used method of enforcement is to 
appoint a receiver by way of equitable execution.25 The 
jurisdiction can apply old principles to new situations, 
which is not usually exercised unless there is some diffi-
culty in using the normal processes of execution.26 One of 
the best examples of this is JSC VTB Bank v. Skurikhin and 
others [2015] (Comm) EWHC 2131. Due to a combination 
of factors, the English court found that the membership 
interests in a partnership incorporated in England and 
Wales, held by nominees for a Liechtenstein Foundation, 
should be considered in equity as the judgment debtor’s 
assets. Consequently, it followed that it was open to the 
court to appoint a receiver over those interests.

impeached on this basis. The English court also noted 
that it would be a “bold step”11 to conclude that the 
procedure for entry of judgments by confession was 
contrary to natural justice, particularly in circumstances 
where judgment had been obtained pursuant to a long-
standing procedure in a sophisticated jurisdiction such 
as New York.

III. Procedure
Foreign judgments falling to be dealt with under the 

common law rules are not by themselves enforceable in 
England and Wales and are treated as a contractual debt 
between the parties. The creditor must therefore bring 
a separate action to have the judgment recognised. This 
will require issuing a claim form and, most likely, seek-
ing the permission of the court to serve the proceedings 
out of the jurisdiction.

In respect of service in the U.S., Russia and China, 
the Convention of 15 November 1965 on the Service 
Abroad of Judicial and Extrajudicial Documents in Civil 
or Commercial Matters (“Hague Convention”) will ap-
ply. If postal service under the Hague Convention is not 
viable (either because the relevant state has objected to 
the same or because the law of the forum does not permit 
it), this may take some time. In response to a 2013 ques-
tionnaire disseminated by the Hague Conference on Pri-
vate International Law, the U.K. reported that the aver-
age length of time to receive any confirmation of service 
was around four months. In respect of Russia, it took up 
to a year to receive confirmation and that was usually of 
non-service. However, mere delay or expense in serving 
in accordance with the Hague Convention, without more, 
are not sufficient reasons for the English court to make an 
order permitting service by an alternative method.12

This is not to say that delay cannot become a suf-
ficient reason to justify service by an alternative method. 
For instance, the passage of time may cause some other 
form of litigation prejudice or be of such exceptional 
length as to be incompatible with the due administra-
tion of justice.13 In addition, service by alternative means 
may be justified by facts specific to the defendant, such 
as where there are grounds to believe that he has or will 
seek to evade service, or where urgent relief is required.14 
In such circumstances, the court will proactively consider 
different forms of alternative service where these can be 
justified, including by e-mail, Facebook, WhatsApp mes-
senger and by access to a data room.15

Once service has been effected, if the defendant does 
not acknowledge the claim, or does not file a defence, 
the claimant can apply for default judgment. If the claim 
is defended, the claimant may apply for summary judg-
ment on the basis that the defendant has no real prospect 
of successfully defending the claim and there is no other 
compelling reason why the case should not be disposed 
of at trial.16 A defendant must have a realistic, as opposed 
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V. Conclusion
The English judicial system is firm in the belief that 

if foreign judgements are not enforced in its own English 
jurisdiction, it is less likely that English judgments will 
not be enforced abroad. As a consequence, challenges to 
the enforcement of foreign judgments in England and 
Wales are subject to careful scrutiny; and, even if part 
of a judgment can be impeached, the court will be loath 
to permit the remainder of the judgment to be infected. 
Perhaps the most obvious manifestation of the English 
court’s adherence to principles of comity is its insistence 
on requiring claimants to serve defendants pursuant to 
the Hague Convention, where this applies. The English 
court has shown a willingness to assist claimants in suc-
cessfully enforcing foreign judgments by both applying 
old principles to new situations and new technology to 
developing problems. However, delays in the service of 
these proceedings have the potential to undermine this 
process, frustrating both domestic and international judg-
ment creditors.
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a “judgment” under the Recast Regulation, the net is cast 
much wider. As Article (2) provides, “‘judgment’ includes 
any judgment given by a court or tribunal of a Member State.”  
It even extends to “provisional, including protective, mea-
sures ordered by a court or tribunal” provided that the court 
or tribunal otherwise has jurisdiction over the substance 
of the matter (Article 2(a)) under the Recast Regulation.8  
However, arbitration, and judgments ancillary thereto (for 
example, judgments arising from proceedings relating to 
the establishment of an arbitral tribunal or the enforce-
ment of an award, as well as decisions on the validity of 
an arbitration agreement) are outside the scope of the Re-
cast Regulation.9 

(2) Recognition
 In terms of recognition, the starting point under the 

Recast Regulation (as it was under the Brussels I Regula-
tion) is that a “judgment given in a Member State shall be 
recognised in the other Member States without any special pro-
cedure being required” (Article 36(1)). This requirement was 
intended to abolish special procedures for recognition that 
existed in some countries, such as Italy.10 Accordingly, a 
party who wishes to invoke in one Member State (for ex-
ample, the United Kingdom) a judgment given in another 
Member State (for example, France) need only produce 
a copy of the judgment satisfying conditions necessary 
to establish its authenticity and a “Certificate Concerning a 
Judgment in Civil and Commercial Matters” (in the form set 
out in Annex I to the Recast Regulation) from the court of 
origin (Articles 37 and 53).

(3) Enforcement
 In terms of enforcement, whereas the Brussels I 

Regulation required a party seeking to enforce a judge-
ment in a member state first to register that judgment 
in the courts of the place of enforcement,11 this require-
ment was abolished in the Recast Regulation. Instead, the 
Recast Regulation provides that a judgment given “in a 
Member State which is enforceable in that Member State shall 
be enforceable in the other Member States without any declara-
tion of enforceability being required” (Article 39). In other 
words, the Recast Regulation now provides “for direct 
enforcement of judgments of member states without the need for 
registration.”12

As for the manner and powers of enforcement, these 
are matters for the laws of the Member State in which en-
forcement is sought. The overriding principle is, however, 
that judgements from another Member State should be 
treated in the same manner as judgments from the Mem-

An End to the Free Movement of Judgments?
The Recognition and Enforcement of Judgments From EU Member States in 
England and Wales Before and After Brexit
By Thomas Corby

Introduction
One of the stated objectives of the European Union 

(EU) is “maintaining and developing an area of freedom, se-
curity and justice.”1 This is a necessary part of its much 
famed internal market. In the field of civil jurisdiction, 
this has meant unifying the conflict of law rules of Mem-
ber States2 and simplifying the formalities for the cross-
border recognition and enforcement of judgments given 
by their courts. As the Council of the EU declared, “Cer-
tain differences between national rules governing jurisdiction 
and recognition of judgments hamper the sound operation of 
the internal market.”3 This was, for the EU, a problem. The 
solution was Council Regulation (EC) No 44/2001 of 22 
December 2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial mat-
ters (“the Brussels I Regulation”).4 As far as the recogni-
tion and enforcement of judgments was concerned, the 
basic principle of the Brussels I Regulation was simple: 
“judgments given in a Member State…should be recognised 
and enforced in another Member State.”5 This is what was 
termed, for short, the “free movement of judgments.”6

The Brussels I Regulation has now been replaced 
by Regulation (EU) No 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 on 
jurisdiction and enforcement of judgments in civil and 
commercial matters (recast) (“the Recast Regulation”). 
The Recast Regulation is currently in force and applies 
to legal proceedings (and judgments issued therefrom) 
instituted after January 10, 2015 (Article 66). Its purpose 
was to go even “further to facilitate the free circulation of 
judgments”7 within the EU. This article will examine the 
ways in which the Recast Regulation seeks to achieve 
that purpose and, in doing so, discuss the manner in 
which judgments from the courts of other EU member 
states are now enforced in England and Wales (as part of 
the United Kingdom). It will then consider how, if at all, 
foreign judgements between EU states may change when 
the United Kingdom leaves the EU on 29 March 2019.

The Recast Regulation

(1) Scope
 The Recast Regulation is limited to civil and com-

mercial matters but its scope is nevertheless wide (Article 
1). Unlike the position at common law, and under stat-
utes such as the Foreign Judgments (Reciprocal Enforce-
ment) Act 1933, the Recast Regulation (like the Brussels I 
Regulation before it) is not limited to money judgments 
or final judgments. For the purposes of what constitutes 
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a) if such recognition is manifestly contrary to public 
policy (ordre public) in the Member State addressed;

b) where the judgment was given in default of appear-
ance, if the defendant was not served with the doc-
ument which instituted the proceedings or with an 
equivalent document in sufficient time and in such 
a way as to enable him to arrange for his defence, 
unless the defendant failed to commence proceed-
ings to challenge the judgment when it was possible 
for him to do so;

c) if the judgment is irreconcilable with a judgment 
given between the same parties in the Member State 
addressed;

d) if the judgment is irreconcilable with an earlier 
judgment given in another Member State or in a 
third State involving the same cause of action be-
tween the same parties, provided that the earlier 
judgment fulfils the conditions necessary for its rec-
ognition in the Member State addressed; or

e) if the judgment conflicts with: (1) Sections 3, 4 or 5 
of Chapter II of the Recast Regulation (which con-
tain special rules on jurisdiction in matters relating 
to insurance, consumer contracts and contracts of 
employment); or (2) section 6 of Chapter II (which 
contains provisions governing when courts of one 
Member State has exclusive jurisdiction, for exam-
ple, over rights in rem to immovable property or the 
validity of entries in public registers).

The onus is on the party against whom recognition 
or enforcement is sought to make an application for 
refusal to the court of the Member State concerned.19 
Recognition or enforcement will be refused where “one 
of the grounds…is found to exist.”20 In England and Wales, 
the application should be made to the court in which the 
judgment is being enforced or, if the judgment debtor 
is not aware of any such enforcement proceedings, the 
High Court.21 The standard procedure for applications to 
the High Court (Civil Procedure Rules, Part 23) is to be 
used.22 An appeal against a decision granting or refus-
ing an application for refusal of recognition or enforce-
ment can be brought without the usual requirement for 
permission.23

As set out above, the grounds for resisting recogni-
tion and enforcement of a judgement otherwise enforce-
able under the Recast Regulation are limited. The public 
policy exception, for example, is “to operate only in excep-
tional circumstances, a fact which is reinforced by the incorpo-
ration of the word “manifestly”” into Article 45.24 This is not 
surprising.  As the European Commission noted prior to 
the Recast Regulation, one of its ambitions was “to further 
develop the European area of justice by removing the remain-
ing obstacles to the free movement of judicial decisions in line 
with the principle of mutual recognition.”25 The limited and 

ber State in which enforcement is sought. As the Recast 
Regulation emphasises, a “judgment given in a Member 
State which is enforceable in the Member State addressed shall 
be enforced there under the same conditions as a judgment 
given in the Member State addressed.”13 An enforceable 
judgment will also carry with it “by operation of law the 
power to proceed to any protective measures which exist under 
the law of the Member State.”14 

As far as England and Wales are concerned, the pro-
visions of the Recast Regulation are given effect by the 
Civil Jurisdiction and Judgments (Amendment) Regula-
tions 2014/2947 as amended by Schedule 2, providing:

A judgment to be enforced under the [Re-
cast] Regulation shall for the purposes of its 
enforcement be of the same force and effect, 
the enforcing court shall have in relation to 
is enforcement the same powers, and proceed-
ings for or with respect to its enforcement 
may be taken, as if the judgment had been 
originally given by the enforcing court. 

Furthermore, if a judgment contains measures or 
an order which is not known in the law of the Member 
State where enforcement is sought, that measure or or-
der “shall, to the extent possible, be adapted to a measure or 
an order known in the law of that Member State which has 
equivalent effects attached to it and which pursues similar aims 
and interests.”15 Such an order is known as an “adaptation 
order” and may be made by the courts of England and 
Wales of their own initiative or on the application of a 
party. However, where granted, such an order “may only 
result in a remedy whose legal effects are equivalent to those 
contained in the judgment and which does not produce such 
effects extending beyond those provided for under the law of 
England and Wales.”16 

 In terms of procedure for enforcement, this is simi-
lar to the procedure for recognition. A party wishing to 
enforce in a Member State a judgment given in another 
Member State shall provide the “competent enforcement 
authority” (in the case of England and Wales, the High 
Court of Justice17) with a copy of the judgment which 
satisfies conditions necessary to establish its authenticity 
and a certificate from the court of origin “certifying that 
the judgment is enforceable and containing an extract of the 
judgment” (i.e., the certificate in the form set out in Annex 
I to the Recast Regulation also required where a party is 
invoking (rather than enforcing) a judgment).18

(4) Refusal of recognition and enforcement 
 Recognition and enforcement of a judgment in one 

Member State of a judgment given in another member 
state, although simplified by the Recast Regulation, is 
not, however, guaranteed. Recognition or enforcement 
may be refused on the following grounds (Articles 45 
and 46):
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narrowly defined grounds on which a party can resist 
recognition and enforcement are a key component in 
achieving that ambition.

Furthermore, the freedom of a court to consider such 
an application is further restricted by the fact that it will 
“be bound by the findings of fact on which the court of origin 
based its jurisdiction.”26 It is not permitted to review the 
jurisdiction of the court of origin (and neither is it per-
mitted to apply the test of public policy to the rules by 
which that court has asserted jurisdiction).27 Finally, if it 
had been in any doubt, the Recast Regulation also made 
it clear that “Under no circumstances may a judgment given 
in a Member State be reviewed as to is substance in the Mem-
ber State addressed.”28

The Position After Brexit
 As set out above, the Recast Regulation (like the 

Brussels I Regulation before it) went a long way toward 
facilitating the free movement of judgments around the 
EU. In short, it has created a regime where – save for 
a few exceptions – judgments in Member States are to 
be put on an equal footing when it comes to enforce-
ment. Put another way – the Recast Regulation aspires 
to a system where courts will show the same standards 
enforcing judgments from other Member States as they 
would their own. The foundation of such a system is, 
and can only be, reciprocity. It would make no sense for 
any country to apply its rules unilaterally. This presents 
a particular dilemma for the United Kingdom as Brexit 
approaches.

(1) A new bi-lateral agreement
After Brexit, the main difficulty with predicting the 

rules that will apply to the recognition and enforcement 
of judgments from Member States in the United King-
dom (and vice versa) is that it will all depend on the 
outcome of the Brexit negotiations. In this regard, the 
government’s intentions were set out in a White Paper 
published in July 2018 entitled The Future Relationship 
Between the United Kingdom and the European Union. The 
White Paper emphasised the benefits that have come 
from “the long history of cooperation” in recognition, and 
enforcement matters to date and the “mutual trust in 
each other’s legal systems”29 that has underpinned that. 
Accordingly, it set out the government’s primary aim to 
reach “a new bilateral agreement with the EU on civil judicial 
cooperation” covering, inter alia, jurisdiction, applicable 
law, and recognition and enforcement of judgments.30 
If any such agreement can be reached, it seems likely 
that it would be similar in content to the Recast Regula-
tion (or, at least, that is the aim of the government of the 
United Kingdom).

(2) The “no deal” options
 However, if the government is unable to reach an 

agreement with the EU on a new bilateral agreement 
(whether similar in content to the Recast Regulation or 
not), it has set out its “no deal” plans in a guidance notice 
published on September 13, 2018.31 In this scenario, the 
government would repeal the Recast Regulation and a 
number of other pieces of EU law requiring reciprocity. 
In its place, the United Kingdom “would instead revert to 
the existing domestic common law and statutory rules, which 
currently apply in cross border cases concerning the rest of 
the world, to govern our relationship with the remaining EU 
countries.”32 This would end the free movement of EU 
judgments at least as far as England and Wales (and the 
other parts of the United Kingdom) were concerned. 

 In addition, the United Kingdom would also take the 
necessary steps to re-join the 2005 Hague Convention on 
Choice of Court Agreements (“the Hague Convention”) 
in its own right (the United Kingdom currently partici-
pates in this convention as a result of its EU membership. 
As far as recognition and enforcement are concerned, the 
basic rule of the Hague Convention is that “Any judgment 
rendered by the chosen court must be recognised and enforced 
in other Contracting States, except where a ground for refusal 
applies.”33 However, the contracting states are limited (at 
present only the EU, Singapore, Mexico, and Montenegro 
have acceded to it) and, in any event, the Hague Conven-
tion only applies to exclusive choice of court agreements 
in civil or commercial matters.34 Accordingly, acceding to 
the Hague Convention in the event of a “no deal,” Brexit 
will not be a substitute for the broad and comprehensive 
regime laid down by the Recast Regulation.

Conclusion
 As much as the Recast Regulation has successfully 

enabled the free movement of judgments throughout the 
EU, this may be coming to an end as far as the United 
Kingdom and the courts of its constituent parts are con-
cerned. If no agreement is reached to replicate the Recast 
Regulation in some other bi-lateral form by 29 March 
2019, the precedence that is given to judgments from the 
courts of EU Member States may be abruptly stopped. 
Those judgments will no longer be treated as if they had 
been made by the courts of England and Wales; instead 
they will be treated like judgments from any other part of 
the world.
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fendant has appeared but not objected or contested to 
the proceedings. Following the direct enforceability of 
EU Member State judgments pursuant to the Brussels I 
Recast Regulation, EEOs are not as relevant as they once 
were, but are used for applicable court proceedings com-
menced, and also include judgments delivered prior to 10 
January 2015. Once an EEO is applicable to the judgment, 
obtaining an EEO is a rather simple procedure whereby 
an application is submitted to the jurisdiction that made 
the judgment (and usually to the court that granted judg-
ment in the first instance) to have the judgment certified 
as an EEO. 

C. European Orders for Payment
Again, the applicability of this regulation is less rel-

evant following the implementation of the Brussels I Re-
cast Regulation and it is not proposed to go into any de-
tail in relation to European Orders for Payment. Instead 
an application can only be made for such an order where 
the judgment is made in cases involving cross borders 
claims or an uncontested fixed amount of money.

III. Judgments from Lugano Convention States
This is a treaty between the EU Member States and 

certain members of the European Free Trade Association 
which as of the date of this article are: Iceland, Norway, 
and Switzerland. The Lugano Convention is broadly sim-
ilar to the position between EU Member States prior to 
the implementation of the Brussels I Recast Regulation. In 
judgments to which the Lugano Convention applies, an 
application has to be made in Ireland to have the foreign 
judgment declared enforceable before it can be enforced. 
This application is made on an ex parte basis to the Master 
of the High Court (i.e., without the party against whom 
the foreign judgment has been obtained (the “judgment 
debtor”) being put on notice of the application). This 
avoids the practical difficulties of serving the judgment 
debtor. Furthermore, once the application papers are in 

I. Introduction
In most cases, recogni-

tion and enforcement of a 
foreign judgment in Ire-
land is a straightforward 
exercise, due to Ireland’s 
status as an EU Member 
State and its common law 
jurisdiction.1

The starting point in 
recognizing and enforcing a 
foreign judgment in Ireland 
is to first look at the juris-
diction in which the judg-
ment has been made and what the position is between 
Ireland and this jurisdiction. In this regard and broadly 
speaking, there are three categories of jurisdiction: (i) 
states within the EU; (ii) states which are party to the 
Lugano convention; and (iii) states not within the EU or 
not a party to the Lugano Convention. This article gives a 
high-level overview of the position with each category.2 

II. EU Judgments 

A. Brussels I Recast Regulation3 
This regulation came in to force on 10 January 2015. 

It provides that a judgment in any EU Member State is 
to be enforceable in any other EU Member State without 
any declaration of enforceability being required. The 
regulation applies to legal proceedings and judgments 
commenced after January 10, 2015.4 This has significantly 
reduced the cost to judgment holders as they no longer 
have to incur the cost of initially making an application 
to the Irish courts to have the judgment recognized. Judg-
ments in EU Member States are now effectively treated 
like a judgment made by a court in Ireland and, as a re-
sult, there are very limited instances in which recognition 
of the judgment can be challenged in the Irish courts. 

B. European Enforcement Orders
A European Enforcement Order (EEO) is a certifica-

tion of a judgment made in an EU Member State which 
allows the judgment to be enforced in any other EU 
Member State without the need to obtain a declaration 
of enforceability. The certification of a judgment as an 
EEO is limited to judgments arising from an uncontested 
claim for a specific sum of money that has fallen due, 
or in which the due date is indicated in the judgment. 
The definition of uncontested claims is quite broad and 
includes cases where a settlement has been made which 
has been approved by a court and cases where the de-
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V. Foreign Arbitral Awards
Foreign arbitral awards are not governed by the 

above mentioned regulations and conventions. In 2010, 
Ireland adopted the UNCITRAL Model Law on Interna-
tional Commercial Arbitration (Model Law) and the Con-
vention on the Recognition and Enforcement of Foreign 
Arbitral Awards (the New York Convention). These were 
given force of law in Ireland. Pursuant to the New York 
Convention, foreign arbitral awards of contracting states 
to the New York Convention are recognized as binding 
and enforced in accordance with the rules of procedure 
in Ireland under the conditions laid down in the articles 
of the New York Convention. The procedure for such rec-
ognition and enforcement is straightforward whereby an 
application is made to the High Court.

VI. Implications of Brexit
It remains to be seen what impact Brexit will have 

on the recognition of UK judgments in Ireland. Unless a 
convention and/or treaty is put in place, UK judgments 
will likely have to be recognized and enforced pursuant 
to common law, as set out above. This in turn may be an 
impediment to trade between the UK and Ireland given 
the cost and time in having judgments recognized pursu-
ant to common law. 

VII. Enforcing a Foreign Judgment in Ireland
Once a judgment has been recognised and/or de-

clared enforceable (as set out above), it can essentially be 
enforced in the same way that a judgment made by an 
Irish court can be enforced. Once a judgement is recog-
nized, there are a number of enforcement mechanisms 
available to the foreign judgment holder:

• The judgment holder can register the judgment as a 
judgment mortgage against immoveable property/
land owned by the judgment debtor.

• An application can be made for an execution order 
of which, once obtained, a bailiff can be engaged to 
seize moveable assets belonging to the judgment 
debtor.

• Where money is due to the judgment debtor by a 
third party, the judgment holder can seek to have 

order, the application should be straightforward as the 
judgment debtor should not be in attendance to challenge 
the application to have the judgment declared enforce-
able in Ireland.

IV. Judgments Made Elsewhere 
Where there is no convention or treaty, common law 

applies. Therefore, a holder of a foreign judgment has 
two options in terms of having the foreign judgment rec-
ognized in Ireland. Firstly, the judgment holder can issue 
fresh proceedings seeking judgments in Ireland on foot 
of the same cause of action which has already been de-
termined in the foreign jurisdiction (i.e., it can re-litigate 
the same matter in Ireland). However, the taking of this 
course of action would be very expensive and an Irish 
court may not be prepared to hear the action if it does 

not believe it has jurisdiction. Alternatively and generally 
more preferably, the foreign judgment holder can make 
an application to have the foreign judgment recognized 
in Ireland. In order for the judgment to be recognized and 
deemed enforceable in Ireland, the Irish courts will have 
to determine, amongst others, that (i) the court in which 
the judgment is made had competent jurisdiction; (ii) the 
judgment is for a definite sum of money; (iii) the judg-
ment is final and conclusive; and (iv) it is not contrary to 
public policy in Ireland.5 The judgment holder can rely 
on the judgment made in the foreign jurisdiction as evi-
dence in the Irish case if they so wish. 

The application to have the foreign judgment recog-
nized is brought through the summary judgment pro-
cedure whereby a summary summons is issued. Then 
a motion is brought before the courts to have the judg-
ment recognized. The motion is then brought on notice 
to the judgment debtor where the judgment debtor may 
attend court and challenge the application. As a result, 
depending on the level of challenge, there could be sig-
nificant delay and costs involved in having the judgment 
recognized. 

In addition to the courts’ discretion, Irish public poli-
cy and precedential case law can affect the determination 
of whether a foreign judgement will be recognized. 

“In order for the judgment to be recognized and deemed enforceable in 
Ireland, the Irish courts will have to determine, amongst others, that (i) the 
court in which the judgment is made had competent jurisdiction; (ii) the 
judgment is for a definite sum of money; (iii) the judgment is final and  

conclusive; and (iv) it is not contrary to public policy in Ireland.”



NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2                    17    

to remain unusual and exceptional. Permission 
should not normally be granted in such cases 
where enforcement proceedings have already been 
determined or are pending in other third country 
jurisdictions.

• Regard must be had to the issues of comparative 
cost and convenience.

• The judgment creditor must show that enforcement 
proceedings in this State would be suitable or ap-
propriate for this jurisdiction to determine.

On the basis that the Albanian company failed to 
show that it benefit practically from the proceedings, the 
court refused the application.

IX. Reform
The European Commission has proposed modern-

ization of EU civil procedures for cross-border civil and 
commercial cases throughout the EU. It aims to make 
access to civil justice less expensive, more efficient and 
more accessible to citizens and businesses.7 The focus of 
this reform is on procedures relating to service of docu-
ments and on taking of evidence. This bodes well for an 
integrated approach with technological advancements for 
inter-European civil procedures and co-operation.

X. Conclusion
There is very little recent case law in relation to the 

recognition of foreign judgments. This illustrates that in 
the majority of cases recognition is little more than a for-
mality. Enforcement can prove to be more challenging de-
pending on the nature of the debtor’s assets, and if efforts 
are made to hide assets.

the debt paid to the judgment holder instead of the 
judgment debtor to satisfy all or a portion of the 
judgment.

• A judgment holder can seek a court order to create 
a charge over any shares/stock owned by the judg-
ment debtor.

• In certain circumstances, an application can be 
made to commit the judgment debtor to prison for 
failure to satisfy a judgment.

• Where the judgment debtor is an Irish company 
and it is believed that the company is insolvent, 
a petition can be brought to have the company 
wound up.

• Where the judgment debtor is an individual an 
application can be made to declare the judgment 
debtor bankrupt.

• An application can be made to have the judgment 
debtor orally examined before the Irish courts as to 
what assets the judgment debtor has to satisfy the 
judgment. To assist with such an oral examination, 
an application can also be made to require the judg-
ment debtor to produce a sworn statement of assets 
and liabilities along with supporting documenta-
tion in advance of the oral examination.

VIII. Recent Example
The case of Albaniabeg Ambient Sh.p.k. v. Enel S.p.A. 

and Enelpower S.p.A6 concerned an effort by an Albanian 
company to have a judgment of an Albanian court en-
forced in Ireland. Albania is not an EU Member State or 
a party to the Lugano convention. The judgment creditor 
sought to serve proceedings on defendants outside Ire-
land. The plaintiff was seeking to enforce a judgment of 
an Albanian court in Ireland against the two defendants. 
The court clarified a number of issues:

• There is no ex ante rule that requires the presence of 
assets within the jurisdiction before permission to 
commence enforcement proceedings can be grant-
ed. Any other conclusion would fly in the face of 
modern realities in terms of globalization, commu-
nications and the speed of banking transactions.

• The judgment creditor must demonstrate the ex-
istence of a good arguable case prior to obtaining 
permission.

• The judgment creditor must generally show some 
prospect of securing a material benefit, even if that 
benefit is indirect and prospective only.

• While the court may well have a jurisdiction to 
grant permission where the sole purpose of the ap-
plication is to ensure the imprimatur of the foreign 
judgment by an Irish court, even if there is no ac-
tual material benefit, cases of this kind are likely 
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beneficiary(ies) an agile judicial mechanism to demand its 
compliance, even—as it is called—in a compulsory man-
ner. Unlike a bill of exchange, a promissory note, or public 
deed (categorized as “enforceable titles or instruments”), 
arbitration awards and mediation settlement agreements 
(by requiring their enforcement through court proceed-
ings) do not allow the counterparty to continue debating 
the merits of the case, since the right recognized in the 
corresponding title is not subject to any legal debate. This 
way, the current procedural legislation guarantees that 
what was ordered will be complied with by the obligated 
party, even at the risk that the judge (who hears the en-
forcement claim) orders measure such as: seizure of prop-
erty (movable and immovable), seizure of money, seizure 
of credits, seizure of fees or rights and shares or seizure of 
a production unit.

Said advantage for the (agile) enforcement of an ar-
bitration award or mediation settlement agreement in 
the Ecuadorian legislation is notable, for example, when 
compared to the Spanish legislation, where notarization 
of the document is required and only afterwards it legally 
becomes an “enforceable title.” In other words, if the mat-
ter is brought before a judge for execution, the process 
will be subject to a notary proceeding, and later subject to 
certain types of exceptions. Meanwhile, in Ecuador, the 
arbitration award or the mediation settlement agreement 
does not require any additional legal formality, mainly in 
light of one of the current procedural principles: proce-
dural celerity. 

The proceeding, in itself, requires that the affected 
party file a claim before the appropriate Civil Judicial 
Unit, against the obligated or enforced party (that is, the 
party that failed to comply with the order set out in an 
arbitration award or final and enforceable judgment). 
Through a draw, it will be brought before a civil judge, 
who will review the claim and order the appointment of 
an accredited expert, so that the expert can prepare a re-
port that calculates de amount of the principal plus inter-
est owed (provided that it is an obligation know as “pay-
ment obligations”) and the procedural costs incurred. 

Once the judge has received the settlement by the ex-
pert (in non-labor matters), the judge will proceed to issue 
the corresponding enforcement order, and if it is within 
a proceeding, the judge must perform the settlement and 
order the payment. In this regard, the judge must take into 
account the provisions of Art. 372 of the Organic General 
Proceedings Code that states:

Art. 372—Enforcement order. Having re-
ceived the settlement, the judge will issue 
the enforcement order that must contain:

With the enactment and 
entering into force of the 
Organic General Proceed-
ings Code in Ecuador (May 
2016), which replaced the 
Civil Procedure Code, a new 
procedural figure was incor-
porated into the Ecuadorian 
legislation called, “Enforce-
ment Titles or Instruments” 
within the Chapter, “En-
forcement Procedure.” The 
Code categorized the fol-
lowing instruments: 

• Final and enforceable 
judgment.

• Arbitration Award.

• Mediation Settlement Agreement.

• Pledge and title retention agreement. 

• Judgment, arbitration award or mediation settle-
ment agreement issued abroad, recognized or 
homologated in accordance with the rules of the 
Organic General Proceedings Code.

• Minutes of Settlement.

• Others determined by Law.1

In this article, I will refer specifically to arbitration 
awards, as well as to enforceable judgments, and the way 
to enforce them, in the event that the obligations set out 
(either by arbitration tribunals or court decisions respec-
tively) are breached. 

As mentioned in the beginning, with the enactment 
of the Organic General Proceedings Code, great progress 
is made in Ecuadorian procedural law in relation to en-
forcement of arbitration awards and final and enforceable 
judgments. Therefore, said normative body is innovative 
in light of the fact that once an order set out—either by 
Arbitration Tribunal or by a ruling of a judge (as appro-
priate)—is breached, the affected party is entitled to set 
in motion a procedure called “enforcement,” which is 
defined as such in article 362 of the Organic General Pro-
ceedings Code:

Art. 362—Enforcement. It is the set of 
steps to enforce the obligations contained 
in an enforcement title or instrument.2

The advantage of an arbitration award or a mediation 
settlement agreement, because they are now characterized 
as an “enforcement title or instrument,” is that it allows its 
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and the debtor has not fulfilled it, the 
judge shall order the seizure of property 
subject to the terms of this Code, in a suf-
ficient value to cover the costs of the com-
pliance of the obligation by the third party 
designated by the creditor. 

If the event consists in the granting and 
signing of an instrument, the judge shall 
do so in representation of the one that 
must perform it, a record of this act must 
be made in the proceeding.

Art. 369—Obligation to not perform. If the 
enforcement refers to an obligation to not 
do something and it has been performed, 
the judge shall order it be returned to the 
original condition and that the debtor un-
due what has been done, granting him or 
her a term to that end, with the warning 
that if it fails to do so, the creditor will be 
authorized to undue what was done at the 
expense of the debtor and shall set out the 
sum of money that the debtor must pay in 
relation to that. 

Furthermore, the judge shall order the 
debtor to pay the values that correspond 
to the compensation of damages to which 
debtor was sentenced.

If it is not possible to undue what has 
been done, it shall be ordered that the 
respondent deposit the quantity corre-
sponding to the amount of the compen-
sation, which shall be determined in a 
hearing, in accordance with the procedure 
provided for in the preceding article.3 

In the words of the Ecuadorian author, judge and pro-
fessor, Dr. Richard Iván Buenaño, the enforcement proce-
dure is defined as follows:

The enforcement procedure consists in 
the judge mandating through an enforce-
ment order that the debtor deliver, within 
a term of five days, the required object or 
good, and if necessary it shall be enforced 
with the use the public force; in other 
words, the judge has the obligation to or-
der its compliance.4

Meanwhile, the Ecuadorian Arbitration and Mediation 
Law (in force since1997) establishes that arbitration awards 
have the same effect as a final and enforceable judgment—
of last resort—and res judicata, specifically:

Art. 32—Once declared enforceable an ar-
bitration award, the parties must comply 
with it immediately.

1. Precise identification of the obligated or enforced 
party that must fulfill the obligations.

2. The determination of the obligation, whose compli-
ance is intended, attaching a copy of the settlement, 
where applicable.

3. The order to the obligated or enforced party to pay 
or fulfill the obligation within a five-day term, with 
the warning that if he or she fails to do so, compul-
sory enforcement shall proceed.

4. When it refers to an enforcement of titles that are 
not a final and enforceable judgment, the notice of 
the enforcement order to the obligated or enforced 
party must be made in person or through three no-
tices. 

5. If the obligation is fulfilled, it shall be declared ex-
tinguished and the closing of the case ordered.

On the other hand, in the case of obligations known 
as “performance obligations” or “obligations not to per-
form,” the Organic General Proceedings Code in this re-
gard establishes:

Art. 368—Performance Obligations. In 
performance obligations, if the creditor 
asks its fulfillment and its fulfillment is 
possible, the judge shall set out the term 
within which the debtor must fulfill it, 
with the warning that if it fails to comply 
with the order, the obligation shall be 
fulfilled through a third party designated 
by the creditor at the expense of the obli-
gated or enforced party, if so asked.

If for any reason the obligation is not 
fulfilled, the enforcement judge shall 
determine in a hearing convened for 
that purpose and based on the evidence 
presented by the parties, the amount of 
the compensation that the debtor must 
pay for the breach and shall order the 
corresponding collection following the 
procedure set out for the enforcement of 
a payment obligation.

The enforcement order must contain the 
order to the debtor to pay the values that 
correspond to the compensation of dam-
ages sentenced. 

The enforcement order shall set out the 
amount of money that the debtor must 
pay, when he or she has refused the com-
pliance of the obligation ordered to be 
fulfilled by a third party, to compensate 
this last party for what was performed.

If the term granted by the judge for the 
compliance of the obligation has expired, 
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A nullity action of the arbitration award can 
be filed before the arbitrator or arbitration 
tribunal, to be heard by the corresponding 
president of the superior court of justice, 
within a term of ten days counted from the 
date the award was enforceable. 

Once the nullity action has been filed, the 
arbitrator or arbitration tribunal, within a 
three-day term, must submit the proceed-
ing to the president of the superior court 
of justice, who will decide on the nullity 
action within a term of thirty days counted 
from the date the judge took cognizance of 
the case. The nullity action filed outside the 
term established shall be understood as not 
filed and shall not be admitted.

Returning to the concept of the enforcement order, 
when an (enforcement) judge issues an arbitration award 
or final enforceable judgment, and after expiring the legal 
terms, the debtor is obliged to pay for his or her obliga-
tion, or risk the previously mentioned seizure.

Likewise, another great advantage of the enactment of 
the abovementioned Organic General Proceedings Code is 
the “oral” system through hearings, with certain similari-
ties to the system in the United States, which includes the 
process of “objections” to testimony, and so on. Given that 
the Ecuadorian legislation is grounded on written positive 
law, the implementation of oral hearings has meant a great 
transformation and evolution for the current litigation 
attorney, who, basically, was formed in law schools with 
a purely written mechanism. Today, by implementing 
proceedings under a system of oral hearings, it has driven 
local attorneys to train in this new procedural methodol-
ogy, and has also meant a reduction in the length of legal 
proceedings unlike previous years, and especially in the 
enforcement proceedings I have mentioned.

On the other hand, relative to enforceable arbitration 
awards and judgments that come from abroad and that 
must complied with in Ecuador, these are likewise consid-
ered “enforcement titles or instruments,” thus providing 
a mechanism of legal certainty and protection for foreign 
investors, because (through a process known as recogni-
tion or homologation) they can be enforced by a judge, in 
Ecuador, in order to, ultimately, demand the compliance 
of an obligation.

Any of the parties can request the ordinary judges the 
enforcement of the award or transactions entered into, 
filing a certified copy of the arbitration award or minutes 
of settlement, granted by the secretary of the tribunal, the 
director of the center or the arbitrator, respectively, with 
the certification that it is enforceable. 

Arbitration awards have the effect of a final and en-
forceable judgment and res judicata and shall be enforced 
in the same manner as last resort judgments, through en-
forced recovery, without the enforcement judge accepting 
any exception, expect those that arise following the issu-
ing of the award.

Thus, the great advantage of an arbitration award is 
the fact that if the obligated party does not comply, and 
the creditor party (beneficiary of said award) decides 
to enforce the award before a judge, the latter shall not 
analyze the merits of the dispute, and as such, will not ac-
cept—as in other judicial proceedings—exceptions in the 
statement of defense intended to delay the compliance of 
the obligation. In other words, the judge must limit him 
or herself to ordering the compliance of the arbitration 
award. 

For its part, the only action against an arbitration 
award authorized by the Arbitration and Mediation Law 
is the one called a nullity action, which only allows con-
testing formal errors of the arbitration award, but not the 
merits of the case, which were already resolved. Thus, the 
nullity action can only be filed before a competent civil 
judge if one of the following grounds is met–namely:

Art. 31—Any of the parties can file a nullity action of 
the arbitration award, when:

a) Not being legally served with a summons of the 
lawsuit and that the trial proceeded and concluded 
in absentia. It shall be necessary that the lack of sum-
mons prevented the respondent from presenting his 
or hers exceptions and asserting his or her rights, 
and furthermore, that the respondent claims said 
omission at the moment of his or her intervention;

b) That one of the parties was not notified with the de-
cisions of the tribunal and that this fact hinders or 
limits the right to a defense of the party;

c) When it has not been called, it has not been notified 
with the call, or after been called the evidence has 
not been collected and appraised despite the exis-
tence of facts that must be justified;

d) The award refers to matters not covered by the 
 arbitration or grants more than what was claimed;    
 or,

e) When there is a violation of the proceedings set out 
by this law or by the parties to appoint the arbitra-
tors or form the arbitration tribunal.

Endnotes
1. Organic General Proceedings Code (R.O. 2015, Supp. 506) 
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3. Richard Iván Buenaño Loja, Practice of the Civil and Labor 
Procedure with the Organic General Proceedings Code at 
210-216 (Editorial Jurídica L y L, 2nd ed. 2016).

4. Arbitration and Mediation Law (R.O. 2006, Supp. 417) (Ecuador).
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foreign punitive judgments arising from any act or trans-
action concerning raw materials. The South African com-
mon law applies to the enforcement of foreign money 
judgments arising from all other acts or transactions. 

In 1996 the Transvaal Provincial Division of the High 
Court of South Africa addressed the enforcement of a 
final judgment by a California appellate court in the case 
of Jones v. Krok.4 In the final judgment, a South African 
defendant was directed to pay an American plaintiff 
compensatory damages in the sum of $14,000,000, and 
punitive or exemplary damages in the sum of $12,000,000 
based on the defendant’s fraud and conversion of assets 
in the United States. 

In opposing enforcement, the defendant argued that 
the California judgment arose from an act or transac-
tion contemplated in the Protection of Businesses Act 
and that therefore the punitive damages awarded by the 
California court could not be recognized in South Africa. 
The defendant argued further that the award for punitive 
damages was part of the California judgment and that 
the purpose and intent of Section 1A(1) was to prohibit 
enforcement of the entire judgment, including the com-
pensatory portion.

The High Court found that the California judgment 
did not arise from an act or transaction contemplated in 
the Act, and that therefore Section 1(A)(1) did not apply. 
Moreover, the court held that it was not the purpose and 
intent of Section 1(A)(1) to treat an entire judgment, of 
which punitive damages formed only a part, as a puni-
tive judgment.

The court then considered whether the punitive dam-
ages were enforceable in South Africa at common law, 
and held that the mere fact that an award is made on a 
basis not recognized in South Africa did not entail that 
it is necessarily contrary to public policy. In addition, 
the court held that whether a judgment is contrary to 

Punitive damages 
awards were long regarded 
as alien, and contrary to 
South African Public Policy. 
The policy had its roots 
in Roman Dutch law, on 
which the South African 
common law has its foun-
dation, and which allowed 
an injured party in contract 
or tort to claim no more 
than compensation for 
damages actually suffered 
by him or her. The quantum 
was not influenced in any 
way by the reprehensible be-
haviour of the wrongdoer or the flagrancy of the breach.

The policy was confirmed in 1886 in the case of Tay-
lor v. Hollard,1 where the plaintiff sought to enforce an 
English judgment in South Africa against the defendant 
for repayment of a loan of which the defendant had 
agreed to pay the capital sum advanced, a bonus equal 
to the capital sum plus interest on both the capital sum 
and the bonus. The defendant opposed enforcement on 
the basis that the judgment amount was excessive, exor-
bitant, unconscionable and contrary to the principles of 
Roman Dutch law. 

The court endorsed the Roman Dutch principle that 
excessive and exorbitant awards were prohibited and 
noted that agreements such as the one on which the 
English judgment was based were also a crime under the 
Roman Dutch law. The court held that although criminal 
proceedings under South African law were unlikely at 
the time, South African courts would not countenance 
such excessive agreements or awards. The courts en-
forced only the capital portion of the English judgment, 
plus interest on the capital sum. 

There was no further reported judicial pronounce-
ment on the enforcement of foreign punitive awards in 
South Africa until the 1990s, but in 1978 the South Afri-
can parliament passed the Protection of Businesses Act2 
which, in Section 1(A)(1), prohibits the enforcement of 
foreign judgments directing the payment of multiple or 
punitive damages in South Africa if the judgment arose 
from acts or transactions relating to raw materials.3 The 
act defines multiple or punitive damages as the amount 
that exceeds compensation for the damage or loss actu-
ally sustained by the person to whom the damages have 
been awarded. Section 1(A)1 of the Act is effectively a 
codification of the Roman Dutch policy applying only to 
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The South African Court enforced the treble damages 
relying on Jones v. Krok and the dictum of the judge of the 
District Court stating that treble damages are designed 
to fully compensate a plaintiff for intangible injuries 
where actual damages are often speculative or difficult to 
prove. The South African Court held that the proper in-
quiry was whether the damages awarded are in fact com-
pensatory as opposed to “strictly punitive” in nature. 
The court held that there is often a fine line between (1) 
an award of aggravated but still basically compensatory 
damages, and (2) punitive damages in the strict narrow 
sense of the word, particularly where circumstances sur-
rounding the wrong have justified a substantial award.7 
Therefore, at most, the trebling provision of RICO would 
be placed in the category of aggravated compensatory 
damages and not “strictly punitive.”

Conclusion 
What emerges from the two reported decisions since 

Taylor v. Hollard is a willingness by South African Courts 
to depart from the Roman Dutch principle that no more 
than strict compensation for the damages actually suf-
fered may be awarded. In the case of Danielson v Human 
the court was prepared to enforce the treble damages (as 
a form of permissible “aggravated” damages) in the face 
of the District Court’s finding that RICO contains a puni-
tive component in the form of a trebling provision. Fol-
lowing the judgment in Jones v. Krok it may be possible, 
depending on the circumstances of the case, to enforce a 
punitive award which the court deems to be reasonable 
in quantum. South African courts have yet to decide the 
issue definitively but there is a distinct possibility that 
the proposition will be confirmed by the highest South 
African court when an appropriate application is brought 
before it which entails the enforcement of a reasonable 
punitive award.

Endnotes
1. 2 SAR 78 (1886). 

2. Act 99 of 1978. 

3. The affected act or transaction in Section 1 (3) of the Act is one 
“which took place at any time, whether before or after the 
commencement of the Act, and [is] connected with the mining, 
production, importation, exportation, refinement, possession, use 
or sale of or ownership [of] any matter or material, of whatever 
nature, whether within, outside, into or from the Republic.” The 
Supreme Court of Appeal in Richman v. Ben- Tovim limited the 
application of section 1(3) to raw materials or substances from 
which physical things are made. Richman v. Ben-Tovim 2007(2) SA 
234 (SCA).

4. 1996 (1) SA 504 (T).

5. 2017 (1) SA 141 (WCC).

6. Stat 922 codified at 18 US vols 1961-1968.

7. The South African Court relied on the authority of Fose v. The 

Minster of Safety and Security 1997 (3) SA 786 (CC). 

public policy depends largely on the facts of each case. 
The court held it would therefore be wrong to refuse to 
enforce a foreign judgment for punitive damages merely 
because they are unknown in South Africa. The court, 
however, refused to enforce the punitive award because 
it was of the view that it was so excessive and exorbitant 
that it would have been contrary to South African public 
policy to do so. 

The court in Jones v. Krok4 enforced the compensatory 
damages part of the judgment, but granted the plaintiff 
leave to appeal to the Supreme Court of Appeal on the 
court’s refusal to enforce the punitive damages, believing 
that there was a reasonable prospect of the higher court 
coming to a different conclusion. However, the matter 
was settled before the Supreme Court of Appeal could 
make a pronouncement on the issue. 

The question of enforcement of foreign punitive 
awards was only raised again subsequently in a reported 
judgment in 2017, in the case of Danielson v. Human and 
Another.5 In that case, the court addressed the enforce-
ment of a judgment of the United States District Court, 
Western District of North Carolina (Charlotte Division) 
for $859,595 trebled to $2,578,786 under the United States 
Racketeer Influenced and Corrupt Organisations Act 
(RICO),6 more particularly the provisions the United 
States District Court termed “Civil RICO.”

The defendants opposed enforcement by arguing 
that the trebling component of the judgment was evi-
dence of a punitive element, and the enforcement of 
which would be contrary to South African public policy. 

The South African Court referred to the dictum of 
the Judge of the U.S. District Court to the effect that 
damages violations of Civil RICO include treble dam-
ages, costs and attorney’s fees, and that “(p)unitive 
damages are not available because ‘(s)tatutory damages 
under RICO already contain a punitive component in the 
form of the trebling provision.’”

“What emerges from the two 
reported decisions since Taylor v. 
Hollard is a willingness by South 

African Courts to depart from the 
Roman Dutch principle that no 
more than strict compensation 

for the damages actually suffered 
may be awarded.”
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Arbitral Awards (“New York Convention”) in 1959. It was 
ratified6 and came into force via Article 151 of the Egyp-
tian Constitution as amended in 2014. A later decision by 
the Egyptian Court of Cassation confirmed the binding 
effect of the New York Convention as part of the Egyp-
tian legal system and shall prevail over any contradicting 
provision in the national laws.7 Accordingly, the New 
York Convention is considered the legal framework that 
directly governs the recognition of foreign arbitral awards 
to be enforced in Egypt. 

According to Article 1.3 of the New York Conven-
tion, states may declare, on the basis of reciprocity, that 
it will apply the convention to the awards made in the 
territory of a Contracting State. Egypt has not made any 
reservation under said Article. Hence, Egypt applies the 
New York Convention to the recognition and enforce-
ment of any foreign award issued outside Egypt even 
in a territory that is not a member state to the New York 
Convention.8

In November 1971,9 Egypt also ratified the Conven-
tion establishing the International Centre for Settlement 
of Investment Disputes (ICSID) within the World Bank 
Group as the main venue for the settlement of investment 
disputes with a member state and a national of another 
member state. Egypt has followed the common trend of 
accepting the jurisdiction of ICSID disputes arising from 
the Bilateral Investment Agreement (BIT) it signs with 
other member states. 

As of May 2017, Egypt ranked first among African 
countries to be involved in investment disputes before IC-
SID.10 Currently, Egypt has been involved in 32 cases as re-
spondent (25 concluded and seven pending11). For exam-
ple, on June 25, 2012, Veolia Propreté brought ICSID pro-
ceedings against Egypt pursuant to the France-Egypt BIT 
of 1974,12 demanding damages amounting to $110,000,000 
over a dispute pertaining to a waste management contract 
in the city of Alexandria, Egypt. It claimed that having to 
comply with changes to Egyptian laws of general applica-
tion violated the government’s contractual commitments 
to keep payments to Veolia aligned with cost increases.13 
The tribunal rendered its award on 25 May 2018 in favor of 
Egypt and rejected the claim.

On the other hand, a very recent award under ICSID 
was issued against Egypt in a claim by Unión Fenosa 
Gas based on the Spain-Egypt BIT of 1992. On 27 Febru-
ary 2014, the Spanish company brought the claim, for the 
stoppage of gas supply to Damietta LNG plant.14 On 31 
August 2018, the tribunal found that such stoppage was 
considered a failure by Egypt to grant Unión Fenosa Gas 

I. Introduction
Dispute resolution in Egypt remained for a long time 

primarily reliant on the judiciary. Arbitration seated in 
Egypt was solely governed by the unfavourable rules of 
the Egyptian Code of Civil Procedure (ECCCP). The en-
actment of Law No. 27 of 1994 on Arbitration in Civil and 
Commercial Matters (“Arbitration Law”)1 was viewed as 
a quantum leap into a new era of arbitration practice in 
Egypt, one that has positioned the country as one of the 
main arbitration hubs in the Middle East.

II. Legal Framework

A. The Arbitration Law
The Arbitration Law, modeled on the UNCITRAL 

Model Law on International Commercial Arbitration 
(“UNCITRAL Model Law”), governs all arbitrations 
seated in Egypt or seated abroad, which arbitration the 
parties have subjected to Egyptian procedural law. It 
makes no distinction between domestic and international 
arbitration and is applicable to disputes arising from 
civil, commercial or even administrative contracts.

Pursuant to the Arbitration Law, legal relationships 
are arbitrable if Egyptian law allows that they be the sub-
ject of settlement.2 Non-arbitrable matters in Egypt are 
strictly related to public order. Under Egyptian law,3 mat-
ters pertaining to social status, capacity, criminal law and 
antitrust law are considered non-arbitrable. From this, 
it follows that an arbitration clause obligating actions in 
contravention with public order would be considered 
null and void.4 

The Arbitration Law regulates, inter alia, the role of 
national courts in relation to arbitration. According to Ar-
ticle 14 of the Arbitration Law, national courts may issue 
interim and conservatory measures in support of ongo-
ing arbitration proceedings.5 

They may also play a role in cases relating to a chal-
lenge of arbitrators, extension of time limits and termi-
nation of arbitral proceedings. After an arbitral award 
is rendered, Egyptian courts have exclusive jurisdiction 
over challenges to the award as parties can bring an 
action to set aside the award. Said courts also rule on 
requests to enforce and objections to the enforcement of 
arbitration awards, whether these awards are domestic, 
international or foreign.

B. The New York Convention and Other  
International and Regional Instruments

Egypt was one of the first countries to ratify the Con-
vention on the Recognition and Enforcement of Foreign 

Enforcement of Arbitral Awards in Egypt: Between 
Theory and Practice
By Ashraf Ali and Nisreen Al Karyouti
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A. Enforceability of Awards Under Egyptian Law 
As a general rule, Egyptian courts would refuse the 

enforcement of arbitral awards if the award violates pub-
lic policy, as understood and applied in Egypt. According 
to Article 58 of the Arbitration Law, the competent court 
shall not accept enforcement of an arbitral award except 
after verifying that the award (a) does not contravene a 
previous judgment rendered by Egyptian courts in the 
subject-matter of the dispute, (b) does not contravene 
Egyptian public policy and (c) has been duly notified to 
the debtor in a correct manner.

In certain fields of economic activity, Egyptian law 
provides for special rules in relation to arbitration. In 
its regulation of contracts on the transfer of technology, 
the Commercial Code permits the use of arbitration as 
an exception to the national courts’ jurisdiction,20 but 
regulates the process in a manner that is protective of the 
public interest. Arbitration agreements are only valid if 

they provide for arbitration seated in Egypt and are sub-
ject to the Egyptian Arbitration Law.21

B. Challenge of Arbitral Awards
Article 53 (1) of the Arbitration Law regulates the 

grounds for the challenge and annulment of arbitral 
awards. These grounds are limited to the following:

a. The award was based on an invalid arbitration 
agreement; 

b. Either party to the arbitration agreement was at the 
time of the conclusion of the arbitration agreement 
fully or partially incapacitated according to the law 
governing its legal capacity; 

c. Either party was denied the opportunity to prop-
erly present its case before the tribunal; 

d. The arbitral award failed to apply the law agreed 
upon by the parties; 

e. The composition of the arbitral tribunal or the ap-
pointment of the arbitrators conflicted with the 
Arbitration Law or the parties’ agreement; 

f. The arbitral award dealt with matters not falling 
within the scope of the arbitration agreement or ex-
ceeded the limits of this agreement; or 

a “fair and equitable treatment,” thus contravening the 
Spain-Egypt BIT. The tribunal decided that Egypt should 
pay damages amounting to $2,000,000,000.15

Egypt also acceded to the Arab Convention on Judi-
cial Cooperation of 198316 (“Riyadh Convention”). The 
Riyadh Convention provides for reciprocal recognition 
of judgments among most members of the Arab League. 
As a member state, Egypt may be requested to recog-
nize an arbitration award rendered in any other member 
of the state under said convention. Under the Riyadh 
Convention,17 courts may not review a foreign arbitration 
award on its merits, nor could they deny the enforcement 
thereof, except in certain cases. Some exceptions include 
matters non-arbitrable matters under the laws of the re-
questing state, or matters with an arbitration award that 
is not yet final or matters involving an arbitration award 
in contravention with Islamic Shari’a or public order in 
the requesting party’s jurisdiction.

C. Institutional Arbitration in Egypt
Egypt hosts one of the most significant regional ar-

bitration centers in the Middle East. The Cairo Regional 
Centre for International Commercial Arbitration (the 
“CRCICA” or the “Cairo Centre”) was established by 
agreement between the Asian African Legal Consultative 
Organization (AALCO) and the Egyptian Government 
in 1979. According to an assessment report issued by the 
African Development Bank (AFDB) on April 10, 2014,18 
CRCICA was recognized as one of the best arbitration 
centers across the African continent. 

CRCICA rules, which were revised in 2011, are 
adapted from the revised 2010 version of the UNCITRAL 
Rules. The revisions aimed at enhancing the efficiency 
of arbitration proceedings, the powers of arbitral tribu-
nal relating to interim measures, and involved a major 
revision concerning the schedules of fees, thus unifying 
the costs of international and domestic arbitration. This 
amendment is intended to attract greater caseloads of all 
sizes since the center remains a less expensive institution 
for small arbitration claims.19 

III. Control of Arbitral Awards by National 
Courts

Based on Egyptian laws, national courts exercise 
some control in relation to arbitration, namely the en-
forceability and challenge of arbitral awards.

“The revisions aimed at enhancing the efficiency of arbitration proceedings, 
the powers of arbitral tribunal relating to interim measures, and involved a 
major revision concerning the schedules of fees, thus unifying the costs of 

international and domestic arbitration.”
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of an execution order. Further, if the enforcement order 
was issued, the initiation of annulment proceedings will 
not cause the stay of execution. A stay of execution must 
be explicitly requested by the claimant in the annulment 
proceedings.26 On the other hand, according to Article 
53(2) of the Arbitration Law, a court adjudicating the ac-
tion for annulment must ipso jure annul an arbitral award 
if it conflicts with Egyptian public policy. 

It should be noted that the Egyptian courts have ju-
risdiction over the annulment of awards issued in Egypt 
or international arbitration awards where parties have 
agreed to apply the Egyptian Arbitration Law. For other 
foreign arbitration awards, Article 5 of the New York Con-
vention applies. 

IV. Enforcement of Arbitral Awards
The Arbitration Law addresses the enforcement of 

arbitral awards in Articles 55 to 58. The Law applies to the 
enforcement of arbitral awards rendered in proceedings 
seated in Egypt, or in proceedings of international com-
mercial arbitration seated abroad, to the extent that the 

parties have agreed to apply Egyptian law to these pro-
ceedings.27 A definition and criteria as to when an arbitra-
tion would be international and commercial are provided 
in Articles 2 and 3 of the Law.28 The Egyptian Code of 
Civil and Commercial Procedure (ECCCP) also regulates 
the enforcement of foreign arbitral awards, namely in Ar-
ticles 296 to 299. 

The rules applied to enforcement of the foreign arbi-
tral award differ between the ECCCP and the Arbitration 
Law. Under the ECCCP, the enforcement of the award 
requires filing a lawsuit before the court of first instance 
to render the award enforceable. By contrast, recognition 
and enforcement under Article 56 of the Arbitration Law 
is obtained through ex parte proceedings by a judge order 
immediately enforceable under the condition that the 
award meets the criteria of Article 58 mentioned earlier.29 

A. Differences According to Jurisdiction
In the enforcement of foreign arbitral awards, pro-

cedures of enforcement would differ pursuant to the 
parties’ choice of the law applicable to the arbitration 
proceedings.

g. The arbitral award or award-related procedures 
contain a legal violation causing nullity.

This provision goes beyond the UNCITRAL Model 
Law. Article 53(1)(d) provides for annulment “if the 
award fails to apply the law agreed by the parties.” This 
ground for annulment has given rise to a number of di-
vergent interpretations by Egyptian courts and to some 
of the most famous Egyptian cases on arbitration. On 
its face, Article 53(1)(d) would simply reflect the general 
principle of excess of power—the tribunal would have 
applied a law other than the law chosen by the parties. 
Egyptian courts have, however, at times, interpreted this 
ground in a manner to manifest disregard of the law in 
order to exercise a measure of control on the application 
of Egyptian law. In a well-known arbitration claim un-
der the rules of the International Chamber of Commerce 
(ICC) against an Egyptian company,22 the respondent 
managed, during the arbitration proceedings, to issue an 
anti-arbitration injunction by the Egyptian Court of First 
Instance. The court issued such injunction on 25 June 
2012 on the ground that the arbitral tribunal had not is-

sued its final award within 12 months of the initiation of 
arbitration proceedings, thus contravening Article 45 of 
the Arbitration Law. Nevertheless, the tribunal contin-
ued its proceeding and issued a final award on 15 April 
2013. A decision by Egyptian Court of Appeal was issued 
rendering the arbitral award null and void.23 The final 
arbitral award remained unenforceable in Egypt until a 
Court of Cassation decision was issued in 2015 abolish-
ing the nullification decision of the award based on the 
fact that the ICC rules are applicable to the proceedings 
being the rules of choice.24

It is worth noting that if the party claiming the an-
nulment fails to object to the arbitral tribunal’s ruling on 
matters outside the scope of the arbitration clause on a 
date not later than that of the submission of its statement 
of defense, this failure will be deemed as an implied ac-
ceptance of the tribunal’s jurisdiction to rule on those 
matters. Thus, the party will not be allowed to subse-
quently request the setting aside of the award on that 
basis.25

In any case, the initiation of the annulment proceed-
ings does not preclude the application for or the issuance 

“Under the ECCCP, the enforcement of the award requires filing a lawsuit 
before the court of first instance to render the award enforceable. By contrast, 

recognition and enforcement under Article 56 of the Arbitration Law is obtained 
through ex parte proceedings by a judge order immediately enforceable under 
the condition that the award meets the criteria of Article 58 mentioned earlier.”
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2. Application
After the notice is served, the award must be depos-

ited with the competent court to be recognized. In case of 
international commercial arbitration, this would be the 
Cairo Court of Appeal. Otherwise, the court to recognize 
the award would be the court originally appropriate to 
decide on the dispute. The arbitration law does not pro-
vide for a time frame for depositing the award for recog-
nition. Accordingly, the general prescription period shall 
apply, and awards related to commercial matters must be 
deposited within 10 years of issuance.38 

3. Proceedings
The Minister of Justice Decree No. 8310 of 2008, as 

amended, provides for specific steps in relation to depos-
iting the award for recognition by Egyptian courts. These 
procedures are the following:

a. Filing an application to deposit the award with the 
court, enclosing the award and the Arabic transla-
tion; 

b. The court registers the application to deposit the 
Award; 

c. The court dispatches the application to the 
Technical Bureau for Arbitration Matters of the 
Ministry of Justice (“Technical Bureau”) for render-
ing its opinion thereon; 

d) The Technical Bureau renders its opinion on the 
application after examining the requirements for 
depositing the award, namely that (a) the award 
does not violate ordre public in Egypt, (b) that it is 
not rendered in a non-arbitrable matter and (c) that 
the application to deposit the award was filed with 
the competent court; and

e) The court deposits the award, subject to the ap-
proval of the Technical Bureau, and issues a report 
to this effect including the names and contact de-
tails of the arbitrators, the names and contact de-
tails of the parties, the relief awarded and the name 
and contact details of the applicant.

4. Enforcement Decision (“Exequatur”)
After the Award is deposited according to the forego-

ing, the creditor must submit a petition for enforcement 
(“Petition”). The Petition shall include a description of the 
circumstances and grounds for the application. The peti-
tion shall also be submitted to the presiding judge or any 
judge authorized to issue the order of execution. 

Pursuant to Article 56 of the Arbitration Law, the Peti-
tion must be submitted in two copies together with the (a) 
signed award and a certified Arabic translation thereof, 
(b) a copy of the arbitration agreement and (c) evidence 
documents that the award was duly served to the debtor.

1. The Egyptian Arbitration Law is the applicable law

If the parties agree to apply the Arbitration Law, the 
request for enforcement would be submitted to the com-
petent judge together with the documents listed in article 
56 of the Arbitration law, and the supporting evidence 
as per Articles 194 ECCCP. The court will issue its order 
without any hearings or reasoning.30 Such court order 
shall not have a res judicata effect,31 and may be chal-
lenged before the courts of appeal and cassation.32

2.  If the Egyptian Arbitration Law is not chosen as 
applicable law

If the Arbitration Law is not chosen, the rules of the 
ECCCP shall apply to the enforcement. Since the Arbitra-
tion Law contains fewer rigid rules in terms of enforce-
ment requirements and costs, the Egyptian courts in 2005 
started to apply the Arbitration Law to the enforcement 
of foreign awards. The courts based the new trend on 
Article III of the New York Convention.33 Accordingly, 
the request for enforcement may be done through an ap-
plication submitted to the Cairo Court of Appeal rather 
than through filing a lawsuit for enforcement according 
to the ECCCP. In this case, the rules chosen by the parties 
should be directly applied by the court to the recognition 
and enforcement of the foreign arbitral award.34

Nevertheless, the Egyptian courts allowed the en-
forcement of foreign awards based on the ECCP in other 
cases35 according to a lawsuit filed based on Article 296 of 
the ECCCP, should the requesting party have chosen this 
path.36 

B. Enforcement Procedures
The enforcement procedures according to the Egyp-

tian Law37 require the service of a notice of the final 
award to the other party, the deposit of the award at the 
competent courts and the issuance of the exequatur. In 
many cases, the debtor refrains to voluntarily comply, 
which leads the creditor to resort to obligatory enforce-
ment measures including the seizure and sale of proper-
ties equal to the value of the debt. 

1. Service of Notice
The first step, according to the Arbitration Law, is to 

serve the award on the debtor through a court bailiff. The 
served award must be first translated into Arabic through 
a Ministry of Justice certified translation office. The notice 
is served to give an opportunity to the award debtor to 
comply voluntarily. 

The expected time frame for this step is usually one 
week. Since the ECCCP does not permit service through 
modern and advanced means of correspondence; how-
ever, the service of notice sometimes takes much longer. 
This is in addition to common practices used by debtors 
to impede or delay the service of notice, such as provid-
ing wrong or ambiguous addresses. 
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a. The dispute is within the competence of arbitration 
tribunal, and the parties have expressly given the 
arbitrators the powers to issue interim relief orders;

b. The proceedings should have started, and one of 
the parties has requested the relief;

c. The requested relief should be of temporary nature, 
and required pursuant to the nature of dispute; and

d. The general conditions of any interim relief should 
exist. These are namely that the underlying right of 
the requested relief likely exists, and the matter is of 
an urgent nature that it might be a risk of irremedi-
able damage to the underlying rights if the relief is 
not granted.

Such interim relief decision issued by the arbitral tri-
bunal does not need reasoning and may not be challenged 
by any means.42 

V. Practical Considerations

A. Debt Collection
Generally speaking, enforcement proceedings in 

Egypt are tedious. Even if exequatur is obtained on an 
arbitral award, it may be difficult to actually collect any 
money. A defaulting debtor has many possibilities to 
evade enforcement in Egypt. In practice, Egyptian busi-
nesses usually use certain tactics leading to evasion of 
enforcement. This can be by filing for bankruptcy, trans-
ferring assets out of the company or moving the company 
seat to obscure the registered office once a final judgement 
has been obtained. In the event the debtor uses these 
methods, it may be difficult for the creditor to enforce the 
award, if possible at all.

Another common tactic used by debtors is filing a 
contestation claim after being notified of enforcement. 
Some debtors also agree with third parties to file recov-
ery claims in relation to the attached assets. Such types 
of claims, until being eventually dismissed, will result in 
stopping the execution for few months.

Nevertheless, there are cases where claimants are able 
to collect debts despite the attempts of the debtor using 
some of the foregoing methods.

B. Identification of Assets
A major challenge in the enforcement of arbitration 

awards is the identification of debtor assets. 

Under Egyptian law, unsecured debts are required 
to first obtain a judgement or award against the debtor. 
Then, if the debtor does not consensually discharge the 
financial obligations identified by the court or arbitral 
tribunal, the creditor would have to attach the debtor’s 
property, such as funds, assets, shares and real estate. 

The actual execution of the debtor’s assets require 
an execution title, after which the asset will be subject to 

For the purpose of granting the exequatur, the com-
petent court must verify that the award has been duly 
notified to the debtor, the deadline to bring an annulment 
action (90 days from award notification) has expired, and 
that the award does not contravene Egyptian public or-
der or a previous judgement rendered by Egyptian courts 
in the subject-matter of the dispute.

Generally speaking, if the foregoing requirements 
are fulfilled, an order of execution is issued in the form 
of an annotation on one of the two Petition copies. The 
court is required by law to decide, at its discretion, on the 
Petition within one day of its filing. In practice, the order 
of execution is issued within a longer period to allow 
the debtor to submit evidence that the award contradicts 
a previous decision of the Egyptian courts in the same 
matter.

After the enforcement order is issued, a writ of ex-
ecution (“Exequatur”) is granted within 30 days from the 
date thereof. This is a formal requirement for enforcing 
the award. The Exequatur will be granted in the form 
of an annotation on the award, and a copy of the award 
with the annotation to this effect will be provided to the 
award creditor.

5. Interim Relief
Under Egyptian law, the creditor of a foreign arbitral 

award is entitled to obtain interim relief. Interim relief 
may take the form of protective seizure of assets in the 
possession of the award debtor or a third party. 

The interim relief is requested through summary pro-
ceedings until the award is recognized for enforcement. 
According to some scholars, an interim relief may also 
be obtained according to an arbitration award even if the 
court rejected its enforcement.39 To maintain the awarded 
interim relief, the creditor shall request its validation 
within eight days of its issuance.40

In urgent matters, a request of interim relief may be 
submitted to the court based on the arbitration agree-
ment during the arbitration proceedings. In this regard, 
Article 24 of the Arbitration Law also allows the arbitral 
tribunal to order interim relief if the parties to the dispute 
have given the tribunal such authority. However, interim 
relief issued by the arbitral tribunal may not take the 
form of a protective seizure of assets. Such protective sei-
zure on movable and immovable assets should fall with-
in the jurisdiction of the competent court stated in Article 
4 of the Arbitration Law. This is because only courts may 
issue such protective seizures that can be enforceable in 
the future without any hearings.41

For an arbitral tribunal to issue an interim relief ac-
cording to Article 24, the following conditions should 
exist: 
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short of ensuring that an award creditor will be able to 
collect his debt without significant delays and incurring 
additional substantial costs. With a rapidly developing 
borderless business practices, it has become crucial for the 
Egyptian legislature to issue clear and efficient mecha-
nisms for the protection of award creditors rights.

Such mechanisms may include imposing a guarantee 
on the party challenging enforcement procedures. Such 
monetary guarantee should be equal to the amount de-
cided in the award or judgement. This will undoubtedly 
contribute to limiting the oppositions filed with the sole 
purpose of hindering or delaying the enforcement of the 
award on one hand and expedite the enforcement process 
on the other hand. 

Moreover, it is worth considering a new legal provi-
sion to expressly provide for the liability of the debtor 
in a judgement or arbitral award for hindrance or non-
compliance with enforceable awards or judgements in 
commercial matters.45

attachment and sale at a public auction. Attachment of 
movables would usually start with a notice served on the 
debtor followed by a court order to sell the property at a 
public sale. Attachment of funds or shares is effectuated 
through the seizure of funds possessed by third parties. 
Third parties also start the process by serving notice on 
the bank (in the case of funds), and to the Egyptian Stock 
Exchange (EGX) or Misr for Central Clearing Depository 
and Registry (MCDR). (In the case of shares, the party 
must) request the attachment of accounts or seizure of the 
shares up to the total amount due according to the execu-
tion title.

The real challenge lies in the enforcement of real es-
tate. In Egypt, there is no efficient mechanism for tracing 
or identifying the real estate of the debtor. A process of 
tracing such property will require going through a long 
process of sending requests to all real estate registration 
departments all over Egypt. Beside the difficulty and 
lengthiness of such process, it is not uncommon in Egypt 
that people do not register their properties with the real 
estate registration department and rely on informal deeds 
of purchase, which do not show in any public records. 
Another common evasion method in Egypt is transfer-
ring the ownership of real estate to relatives to hinder 
enforcement once the exequatur is issued. Therefore, the 
attachment on real estate requires much longer judicial 
proceedings that might take several years, which leaves 
ample room for procedural incompliance claims, thus de-
feating any attempt for enforcement. 

C. Cost
The fees for the enforcement of awards and judg-

ments in Egypt is relatively high. Enforcement of foreign 
awards in Egypt is subject to a fee amounting to one 
third of the proportional fees (set at 5 percent of any 
award with a value higher than four thousand Egyptian 
pounds43) and such a fee is known as the “Enforcement 
Fee.” An additional 50 percent of the fee should be paid 
as a contribution to a judiciary fund.44 In applying the 
foregoing to an award of one million Euros, an enforce-
ment fee of 25,000 Euros should be paid by the award 
creditor. This is in addition to any special fees due for the 
sale in public auction (2.5 percent for real estate and 0.5 
percent for movables).

VI. Conclusion
When it comes to enforcement of foreign arbitral 

awards, Egypt is no exception from other member states 
of the New York Convention in complying with its rules. 
Any delays throughout the process until an exequatur 
is obtained are usually insignificant and can be faced in 
many other member states. 

The main challenges, however, are related to the 
actual enforcement based on the exequatur obtained for 
that purpose. As explained earlier, the Egyptian system 
in relation to debt collection and asset identification falls 
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As to the English courts’ approach to enforcing 
foreign judgments in the context of fraud, this will de-
pend on the relevant enforcement regime. The grounds 
for resisting enforcement under the Recast Brussels 
Regulation,5 the 2001 Brussels Regulation6 and the 2007 
Lugano Convention7 include public policy. The Hague 
Convention,8 the Administration of Justice Act of 1920 
and the Foreign Judgments (Reciprocal Enforcement) Act 
of 1933 also specifically include fraud.

A life of Its Own?
In Stati v Kazakhstan, after statements of case were 

exchanged and days before the parties were due to give 
standard disclosure, the Statis attempted to discontinue 
their enforcement proceedings by serving a notice of dis-
continuance under CPR 38.3. The court felt that this was 
“an extraordinary development.” The state of Kazakhstan 
opposed discontinuance, since (as recorded in the judg-
ment) “it wish[ed] to complete the opportunity to prove 
that the Award was obtained by fraud.” 

In May 2018 the High Court decided that it was inap-
propriate for the Statis to be allowed to avoid the scrutiny 
of the court which they had charged with enforcement, 

The English Courts’ Approach to Enforcing Foreign 
Arbitral Awards and Judgments in the Context of Fraud
By Rachel Turner and Natalie Todd

Fraud Claims and Freight Trains: Impossible to 
Stop Once Started? 

The recent case of Stati v. Kazakhstan1 is novel for be-
ing the first known occasion on which award creditors 
have sought to enforce a foreign arbitration award in 
England that has been upheld by the court of the seat, 
only to seek to resile from this enforcement in the face of 
opposition (notably, allegations of fraud) from the award 
debtor. The case raised a number of questions, includ-
ing whether fraud allegations against the award creditor, 
once made, could survive a discontinuance of the main 
action.

In these proceedings the English courts grappled 
with the interplay between (i) the presumption that an 
award issued in a country that is a party to the New York 
Convention will be enforceable; (ii) the maxim under 
English law that “fraud unravels everything”; and (iii) 
the court’s own obligations where fraud is raised during 
proceedings. 

The English Approach 
The English courts’ approach to enforcing foreign 

arbitral awards in the context of fraud has been generally 
to uphold the principle that the public interest in the fi-
nality of arbitration awards, particularly an international 
arbitration award determined as a matter of a foreign law, 
outweighs any broad objection on the grounds that the 
award is somehow “tainted” by fraud.

Challenges to permission to enforce an award can be 
made under Section 103(3) of the New York Convention 
19582 which provides that recognition or enforcement of 
an award may be refused if such recognition or enforce-
ment would be contrary to public policy on the basis that 
enforcement of the award would contradict the English 
courts’ policy of not allowing the courts to be used to 
give effect to a fraud. However, there will be a strong 
presumption that an award issued in a country that is a 
party to the New York Convention will be enforceable 
and that public policy defences will be “treated with ex-
treme caution.”3 Whilst the court will consider refusing to 
enforce awards which give effect to fraudulent or illegal 
enterprises or claims, it will not refuse to enforce a lawful 
claim under a lawful transaction, even if voidable, on the 
basis that the transaction is tainted.

As cases have shown,4 English courts remain reluc-
tant to restrict enforcement of an arbitration award on 
the basis that the underlying transaction was tainted and 
therefore contrary to public policy.

Natalie ToddRachel Turner
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The English High Court took the view that as the Svea 
Court had not made any findings of fact, there was no is-
sue of estoppel and so if the facts were established before 
the English court, it was for the enforcing English court to 
decide the application of public policy. 

Against that background, the English Court of Appeal 
addressed the following issues: 

1. If a party resisting enforcement alleges that  
the underlying award was obtained by fraud,  
can that party continue to pursue a declaration 
of fraud if the recognition proceedings are 
discontinued?

The State wanted to proceed to a full trial of the fraud 
allegations and argued that its claims were independent 
and freestanding of the claimants’ enforcement action, 
and should survive the claimants’ discontinuance.  The 
Court of Appeal rejected this argument, finding that the 
application for declarations that the award was obtained 
by fraud were nothing more than a defence to enforce-
ment, and formed part of the application to set aside the 
notice of discontinuance. The use of the language in the 
Court’s order “as if commenced under CPR Part 7” was do-
ing no more than applying to the trial of that issue the 
procedural framework applicable to Part 7 proceedings. It 
did not cause the application to become an independent 
Part 7 claim. 

The court also noted that in the absence of the en-
forcement action, England had “no material connection” 
to the dispute and without enforcement, it was hard to see 
England as an appropriate forum in any respect. 

2. What is the proper approach to the exercise  
of the court’s power to set aside a notice of  
discontinuance?

The Court of Appeal confirmed that a claimant is 
entitled to serve a notice of discontinuance which has the 
effect of discontinuing the claim without further order, 
unless the defendant applies to set it aside (in which case 
the burden is on the defendant to satisfy the court that it 
should be set aside). 

It further confirmed that the court’s discretion to set 
aside such a notice is not confined to cases of abuse of 
process or collateral tactical advantage, but that the dis-
cretion would be exercised judiciously by reference to the 
particular facts and to “consistent principles.”

3. Does a party have a legitimate interest in  
pursuing a declaration of fraud, in  
circumstances where the relevant award could  
never actually be enforced in the jurisdiction?

(i) Conduct and expenditure 
The State argued that the claimants had initiated the 

proceedings (which were by now at an advanced stage), 
and had put them to significant expense in proving their 
fraud allegations. They felt that once a prima facie case 

and it set aside their notice of discontinuance. It ruled 
that a claimant did not have an unfettered right under 
the Civil Procedure Rules to discontinue proceedings it 
has commenced. 

Reversal
In August 2018, in a judgment which provides wel-

come clarity and reassurance to parties enforcing awards 
under the New York Convention, the Court of Appeal 
overturned the judgment of the High Court. The judg-
ment provides helpful guidance on the extent to which 
a claimant is able to exercise control over the litigation it 
instigates. 

Background
On 19 December 2013, the claimant Statis had ob-

tained a New York Convention arbitral award against 
the state of Kazakhstan (the “State”), ordering the State 
to pay damages in excess of US$500 million to the claim-
ants. The arbitration had been instituted pursuant to the 
Energy Charter Treaty with Swedish seat and the tribunal 
found that the claimants’ companies had been subject to 
“a string of measure of co-ordinated harassment by vari-
ous institutions” including the State, which ultimately 
led to the seizure of the claimants’ investments. The 
tribunal held that this amounted to a breach of the obli-
gation to treat investors fairly, as required by the Treaty. 
The damages awarded to the claimants included US$199 
million relating to the loss of a nearly-completed liqui-
fied petroleum gas plant near Borankol in Kazakhstan. 
The State’s allegations of fraud relate to the evidence of 
the value of this plant adduced before the tribunal by the 
claimants. 

The State attempted to set aside the award on a va-
riety of grounds in Sweden, the seat of the arbitration. 
This application was subsequently amended to include 
allegations of fraud based on new documents obtained 
in separate proceedings. The Svea Court of Appeal heard 
the application over 13 days in September and October 
2016, and ultimately refused to set aside the award.

It is important to note that the Swedish court did not 
determine the truth or otherwise of the fraud allegations. 
It found that the allegations did not provide a ground, 
under Swedish law, for setting aside the award (it is not 
that under Swedish law fraud can never provide grounds 
for setting aside an award, but that the allegedly false 
evidence must either have been directly determinative 
of the outcome of the arbitration or; if it had an indirect 
influence, it must be obvious that it had been of deci-
sive importance for the outcome.). In October 2017, the 
Swedish Supreme Court rejected the State’s application 
to quash the Swedish court’s decision, meaning that no 
further appeal was possible.
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remained restricted to enforcement of the award, and that 
once proceedings were discontinued “that purpose [had] 
ceased.” It cautioned generally against the English court 
giving ‘advisory’ judgments to foreign courts. 

It was mentioned—obiter—that there may be excep-
tional circumstances where it could be appropriate for the 
court to order the proceedings to continue. The example 
given was where it could be shown that a finding of fraud 
in the English court would create an issue estoppel in 
pending overseas proceedings. 

4. Is there a public interest in determining at trial  
whether a party has sought to commit  
“a fraud on the English courts” by seeking  
permission to enforce an award which (the  
respondent says) was obtained by fraud?

The Court of Appeal was clear in stating that it does 
have the power to require the continuation of proceed-
ings in order to determine whether its processes have 
been knowingly abused. This is a function of its control. 

However, in this case the Court of Appeal dismissed 
the State’s arguments with very little hesitation. It held 
that the claimants had an award which (i) was valid un-
der its curial law and (ii) which they were entitled to seek 
to enforce, including in England, and (iii) that the State’s 
allegations of fraud were insufficient to invalidate the 
award. The State was therefore incapable of establishing 
that the claimants’ application to enforce the award was a 
“fraud on the English court.”

In circumstances where the Swedish court has ruled 
that the State’s allegations did not invalidate the award, 
enforcement in Sweden is not a fraud on the court, and 
“it is difficult to see how it could nonetheless be so in 
England.”

Conclusion 
The Court of Appeal’s judgment confirms that, in or-

dinary circumstances, where a dispute has no connection 
to the jurisdiction the English court’s role is limited to 
enforcement of the award. 

Nonetheless, a party contemplating enforcement 
action in England would be well-advised to consider 
whether the award debtor could establish a connection 
to the jurisdiction (and be able to frame an allegation as a 
free-standing claim), or could demonstrate that a finding 
of fraud in the English court would create an issue estop-
pel in pending overseas proceedings. There is also the 
possibility that a defendant might bring a counterclaim 
for fraud, which may have an independent life even if 
the claim for enforcement is discontinued. In any of these 
cases, the enforcing party may find that enforcement pro-
ceedings have the potential to take on a momentum of 
their own. 

of fraud had been established against an award creditor, 
that creditor should not be allowed simply to disengage. 

(ii)  Does fraud elevate the proceedings to a wider 
importance?

The State also argued that the importance of the 
fraud was wider than these proceedings: that because 
the Claimants were pursuing enforcement action in 
other jurisdictions, a judgment of the English court “with 
detailed findings, after disclosure and full evidence at 
trial, would assist the courts in other countries where the 
claimants seek to enforce the award.” On the evidence 
before it, the High Court agreed that it was possible that 
it would be of assistance and that some weight or eviden-
tial value will be given in Belgium, Luxembourg and The 
Netherlands, and also before U.S. courts. 

Although it did not accept that the real reason for 
the discontinuance was an inability to answer the fraud 
allegations, the High Court did not accept the claimants’ 
purported reasons for discontinuing, namely a lack of 
resources and the fact that enforcement proceedings else-
where would satisfy the award. The High Court deter-
mined that the Statis did not want to take the risk of ad-
verse findings against it (including on the issue of fraud). 
The court recognised that its judgment would not have 
the status of a judgment of the curial court, but felt that 
there would be value in a judgment of a court “to which 
all parties have submitted.” 

(iii)  The parameters of the enforcing court’s role under 
the Convention
In overturning the High Court’s decision, the Court 

of Appeal took the opportunity to emphasise that under 
the Convention the validity of the award is primarily a 
matter for the country of the arbitration’s seat (the curial 
law).

It reiterated that the role of the courts in other coun-
tries is limited to enforcement, including what it termed 
the “safety valve” provisions at Article V(2)(b) of the 
New York Convention and Section 103(3) of the Arbitra-
tion Act 1996. These provide that enforcement may be 
refused if the Court or other competent authority finds 
that enforcement of the award would be “contrary to 
public policy.” The Court of Appeal, in keeping with the 
train of recent English court decisions, emphasized that 
this safety mechanism is to be used only with “extreme 
caution.” There is of course a well-established principle, 
identified in Soleimany v. Soleimany and Westacre Invest-
ments Inc v. Jugoimport-SPDR Holding Co. Ltd., that it is not 
open to a court charged with enforcement to go behind a 
foreign award and apply English law to an issue which 
has already been determined by a tribunal. 

Faced with the State’s arguments that English court’s 
duty went beyond these proceedings, the Court of Ap-
peal disagreed, re-emphasizing that on these facts, its role 
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II. The Legislative Framework on  
Recognition and Enforcement of Foreign  
Judgments in Civil and Commercial  
Matters

The underlying principle of recognition and enforce-
ment of foreign judgments in Finland is presented in one 
Section of the law: judgments on civil or commercial mat-
ters of a foreign court will be recognized and enforced in 
Finland if it has separately been agreed upon or if the law 
so prescribes. The act providing regulations on the en-
forcement of judgments in Finland prescribes that the act 
will be applied to a foreign judgment, arbitral award or 
other ground for enforcement if it is prescribed by another 
act, EU legislation or international convention to which 
Finland is signatory. In the absence of support from inter-
national conventions or legislative measures in Finland 
or the EU, foreign judgments will therefore not be recog-
nized, nor enforced, in Finland without a separate court 
proceeding, where the foreign judgment is only used as 
evidence. 

The current, most significant and applicable internal 
conventions and regulations related to the recognition 
and enforcement of judgments given by foreign courts in 
Finland are the following:

• Regulation (EU) No: 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters (the 
Brussels I Regulation);

• The revised Lugano Convention 2007/712/EC 
between the EU, Denmark, Island, Norway and 
Switzerland, signed on 30 October 2007 entering 
into force in the EU on 1 January 2010 (the Lugano 
Convention); and

• The Nordic Convention of 11 October 1977 between 
Finland, Iceland, Norway, Sweden, and Denmark 
on the Recognition and Enforcement of Judgments 
in Civil and Commercial Matters (the Nordic 
Convention).

All of the above conventions and regulations apply 
to civil and commercial matters. However, some conven-
tions have a scope beyond just recognizing judgments in 
civil and commercial matters, such as the conventions be-
tween the Nordic countries, which also covers judgments 
in criminal cases. When two EU members are concerned, 
the Brussels I Regulation, along with any other EU regu-
lation, supersedes any of the international conventions. 

I. Introduction
The recognition and 

enforcement of foreign judg-
ments are an essential part 
of the European Union’s 
(EU) efforts to harmonize 
legislation. Even though 
the intention of the conven-
tions and the regulations 
regarding the recognition 
and enforcement of foreign 
judgments are to provide 
a streamlined process for 
automatic recognition and 
enforcement, the process 
is not without limitations. 
The party against whom 
enforcement of a foreign 
judgment is attempted has certain safeguards to prevent 
the recognition and enforcement of the foreign judgment. 
These remedies are most commonly triggered due to lack 
of proper execution of the parties’ right to a fair trial, 
specifically due to improper service of court documents. 
This is a specific ground for refusal in international con-
ventions and regulations governing the recognition and 
enforcement of foreign judgments. As the right to fair 
trial is observed as a foundational right both on the inter-
national and European level, e.g., in human rights con-
ventions, as well as in national constitutional legislations, 
the ground for refusal due to a lack of a fair trial can also 
be triggered through the more general principle of ordre 
public. The argument of ordre public means that enforcing 
the foreign judgment is against the public policy of the 
country where recognition is sought. 

Presenting a claim of refusal against the recogni-
tion of a foreign judgment may result in a new litigation 
in the jurisdiction where recognition is sought. Such a 
claim can transpire when both the issuing and recogniz-
ing countries are parties to an international convention 
on the recognition of foreign judgments. This commonly 
happens in cases where a judgment has been given in 
default of appearance (a “default judgment”). The laws 
of Finland also allow for a claim of ordre public in such in-
stances, as appealing default judgments is commonplace 
in Finnish legal practice. This is true even for cases where 
the defendant has been appropriately served with the 
summons for the case. A Finnish default judgment can, 
therefore, prove to be surprisingly difficult to enforce 
abroad.

The Enforcement of Judgments by Default in Finland—
Prepare for an Appeal
By Mikko Junno, LL.M. 

Mikko Junno



36 NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2        

The number of cases where a foreign judgment is 
sought to be enforced to which the EU regulations or in-
ternational conventions do not apply is not insignificant. 
This is especially true in Finland due to the country’s 
shared border and historically close trade relations with 
Russia.

III. Remedies Against Default Judgments Due  
to Improper Service of Documents  
Initiating the Proceedings

According to both Article 34(2) of the Lugano Con-
vention and Article 45(2) of the Brussels I Regulation, the 
recognition of a foreign judgment may be refused if the 
judgment was obtained by default. Refusal of a foreign 
default judgment can be based on the defendant not be-
ing served with the document instituting the proceed-
ings or with an equivalent document within sufficient 
time and in such a way as to enable him to arrange for 
his defense. A foreign default judgment can be granted 
when the defendant failed to commence proceedings to 
challenge the judgment when it was possible for him to 
do so. This remedy regarding foreign default judgments 
is, therefore, is only available when the defendant has not 
been served with the lawsuit in an appropriate manner. 
Differences in national procedural law can therefore affect 
the recognition of a foreign judgment.

Finnish courts have examined the requirement of 
serving the defendant with the summons for proceedings 
on multiple occasions. In one of the more recent cases, the 
Eastern Finland Court of Appeal concluded that a Lithu-
anian court had failed to serve the documents to a Finn-
ish defendant as required by the Brussels I Convention. 
In that case, the court had attempted service via mail on 
multiple occasions and afterwards decided to conduct the 
service via public notice. The service should primarily be 
conducted in accordance of the laws of the member state 
addressed, and according to Finnish law documents can 
be served via public notice only when there is no infor-
mation available regarding the whereabouts of the recipi-
ent. The Lithuanian court had not, according to the East-
ern Finland Court of Appeals, presented evidence that it 
had in fact exhausted the means of serving the documents 
that are available under Finnish law.

In a case decided by the Vaasa Court of Appeals, the 
court took a stance on what constitutes documents ini-
tiating proceedings as intended by Article 34 (2) of the 
Brussels Convention. In that case, a default judgment ren-
dered by the Viru Maakohus court of Estonia was enforce-
able in Finland despite the defendant claiming that it had 
not been served with the invitation to court hearings. The 
defendant had, however, been served with the summons 
to the case and the defendant had filed a response to the 
plaintiff’s claim. This proved to the Vaasa Court of Ap-
peals that the defendant had been served appropriately 
with the documents initiating the proceedings and that 
Article 34 (2) could not be invoked in the matter.

When applicable, the Nordic Convention supersedes the 
Lugano Convention in the Nordic Countries.

The Lugano Convention was originally drafted with 
the intent to broaden the applicability of the original 
Brussels Convention to other countries in Europe. As a 
result, the content of the Lugano Convention and Brus-
sels I Regulation are highly uniform. According to both 
the Lugano Convention and the Brussels I Regulation, 
an enforceable judgment in a member state is also en-
forceable in another member state without a separate 
recognition procedure. The same principle is also stated 
in the Nordic Convention. These provisions also apply to 
default judgments.

When a foreign judgment is not subject to EU regula-
tions or international conventions and, therefore, is not 
directly enforceable in Finland, the only way to enforce 
the foreign judgment is by filing a new lawsuit in Finland 
and using the foreign judgment as evidence. This also 
applies when a judgment was obtained in a foreign court 
in accordance with the parties’ agreement on jurisdic-
tion. Finnish courts apply free consideration of evidence, 
meaning that the court has freedom to decide what 
impact certain evidence has. Therefore, the evidentiary 
weight of a foreign judgment varies from case to case, 
and even though foreign judgments can carry signifi-
cant evidentiary weight, recognition is not an automatic 
process in the same way that the EU regulations and 
international conventions prescribe. In general, it can be 
stated that the burden of proof regarding the recognition 
and enforceability of a judgment is reversed from the ap-
plicant to the defendant when the following requirements 
are fulfilled:

• The judgment is based on the legislation of the is-
suing country;

• The judgment is legally valid; and

• The process has been fair for the parties and the 
losing party has had an appropriate opportunity to 
defend themselves.

Under the above conditions the judgment is pre-
sumed enforceable and the defendant must prove that the 
judgment cannot be enforced. The precondition of legal 
validity can especially prove to be an issue in the enforce-
ment of a foreign judgment. A default judgment can be 
appealed in the country it was rendered, so the plaintiff 
attempting to enforce the judgment must prove that the 
judgment has obtained legal validity. The fair process 
requirement can also be questioned if the judgment was 
by default. The court tasked with enforcing the foreign 
judgment must be persuaded that the defendant was ap-
propriately summoned to the court proceedings. As we 
will observe later, Finnish default judgments grant the 
defendant extensive rights to appeal the judgment after it 
is given.
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There are some procedural rules that Finland does 
not recognize that could constitute a breach of ordre public. 
For instance, Finland has made a reservation to the Hague 
Convention of 18 March, 1970 on the Taking of Evidence 
Abroad in Civil or Commercial Matters, according to 
which Finland will not execute Letters of Request issued 
for the purpose of obtaining pre-trial discovery of docu-
ments as known in Common Law countries. If a Finnish 
court were tasked with recognizing a foreign judgment 
where such a process of discovering evidence was uti-
lized, the judgment could be refused based on the ordre 
public principle.

When tasked with the recognition of a foreign judg-
ment given by a court outside the members of the EU or 
the convening countries of the Lugano convention, there 
is a larger possibility of claiming that a decision would be 
against the ordre public. Even here, however, the ordre pub-
lic defense should be interpreted narrowly so that minor 
differences do not unreasonably prevent the recognition 
of foreign judgments.

V. Remedies Against Judgments by Default  
When Court Documents Have Been  
Served Appropriately

Since the ordre public defense is applicable in very rare 
instances, a successful service of the documents initiating 
proceedings should lead to a more certain recognition of 
the default judgment. There are, however, still remedies 
to consider before the judgment could be enforced. To be 
enforced, the court whose judgment is sought to be recog-
nized in another EU member state must confirm the judg-
ment as a European Enforcement Order. EU’s regulation 
(EC) No 805/2004 on procedure with uncontested claims 
specifies which kinds of default judgments by default can 
be certified enforceable as a European Enforcement Order. 
The regulation dictates certain procedural requirements 
for the court proceedings in cases where the defendant 
has remained idle and the plaintiff has been awarded 
a default judgment. The most important one is that the 
defendant should be served with the lawsuit and be pro-
vided an opportunity to arrange their defense. Further, 
the defendant must be provided with the possibility to 
apply for a review of the judgment where the document 
instituting the proceedings was not verifiably served and 
sufficient time to enable him to arrange for his defense 
was not affected without any fault on his part. Under this 
regulation, the possibility to refuse the enforcement of a 
foreign judgment also relies on the summons not being 
served verifiably and in an appropriate manner.

Even though the documents initiating proceedings 
were served properly to the defendant and a court has 
given a judgment by default against the defendant this 
does not mean that the pool of available remedies is de-
pleted. In Finland, judgments given in default of appear-
ance are directly enforceable, which also allows immedi-
ate enforcement in other member states. The judgment is 

The Supreme Court of Finland has also been in-
volved in evaluating whether the defendant has been 
properly summoned to the court proceedings. The case 
related to the application of the Lugano Convention to a 
judgment by default rendered by the Northern Tromssa 
District Court of Norway and sought to be recognized 
in Finland. In that case, the documents initiating the 
proceedings were served to the registered address of a 
business owned by the Finnish defendant. Since the ser-
vice was conducted in Norway, the service was subject to 
the laws of Norway. The Supreme Court concluded that 
there were no obvious reasons to suspect that the service 
would not have been conducted in accordance with the 
laws of Norway and rejected the request to refuse the rec-
ognition of the foreign judgment.

IV. Remedies Against Default Judgments   
Due to Breach of Ordre Public

At times, enforcement of a foreign judgment can be 
refused even when the service of the documents initiat-
ing proceedings has been conducted properly. Under 
both the Lugano Convention and the Brussels I regula-
tion, recognition of a foreign judgment may be refused 
if such recognition is manifestly contrary to the ordre 
public in the Member State addressed. The inclusion of 
the qualifier “manifestly” indicates that minor discrep-
ancies of the ordre public should be tolerated. Under the 
1977 Nordic Convention, the recognition or enforcement 
of a judgment can also be refused under the ordre public 
principle; however, the wording requires that the recog-
nition is “obviously” against the ordre public. The differ-
ence between the two wordings is more or less a matter 
of semantics. 

The EU has concluded that the ordre public defense 
should be applied only when the other grounds for refus-
al to enforce the foreign judgment do not apply, and even 
then only under exceptional circumstances. The other 
grounds for refusal are manifestations of the ordre public 
principle and they should be applied whenever possible. 
The ordre public defense is intended to be the final rem-
edy against the recognition of foreign judgments. In case 
of service of documents initiating proceedings, this claim 
should be investigated under Article 45(2) of the Brus-
sels I Regulation. The ordre public clause, however, can 
be applied to cases where other court documents have 
been served incorrectly so that this act breaches a party’s 
right to a fair trial. Even here, however, the ordre public 
principle should be applied very carefully. Regarding de-
fault judgments, the most common reason for attempts to 
refuse the judgment is failure to appropriately serve the 
documents related to the court proceedings. Since Article 
45(2) already concerns the service of the documents initi-
ating the proceedings and this article should be primarily 
applied to such instances, the secondary claim of ordre 
public has indeed a very limited applicability.
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Conclusion
The enforcement of a default judgment is strongly 

dependent on whether the court has served the docu-
ments initiating the proceedings properly. When the ser-
vice of documents has been appropriate, the defendant 
cannot invoke Article 45(2) of the Brussels I Regulation 
or Article 34(2) of the Lugano Convention. The defendant 
can, however, attempt refusal of recognition of the judg-
ment based on the ordre public principle under Articles 
45(1) of the Brussels I Regulation and Article 34(1) of 
the Lugano Convention. This defense can also be used 
against judgments from outside the member states of 
these regulations, and in such a case the defense is also 
available for failure to serve documents initiating pro-
ceedings. At least in the member states of the EU and the 
Lugano Convention, the applicability of the ordre public 
defense is rather narrow, meaning that succeeding in re-
fusing a foreign judgment under this defense can prove 
to be difficult.

In the case of Finnish default judgments, however, 
due to the peculiarities in serving judgments by default, 
the defendant usually can appeal the judgment by de-
fault in the Finnish court even after it is being enforced 
in another country. This leads to the dispute being trans-
ferred back to the Finnish court in full. When attempt-
ing the enforcement of a Finnish judgment by default 
abroad, it is recommended to prepare yourself for an ap-
peal on the judgment by the defendant.

not served to the defendant by the court, however, but 
instead it is up to the plaintiff to ensure that the defen-
dant will be served with the judgment. It is customary 
that the defendant will not be served with the judgment 
separately, but rather served as the judgment is enforced 
so the defendant cannot appeal the judgment before 
enforcement. The defendant has the right to appeal a 
default judgment within 30 days from the date receiving 
verifiable notice of the judgment. This applies whether 
or not the defendant was appropriately served with the 
documents initiating the proceedings or not. The case 
will be re-opened if the defendant presents the court with 
grounds for the amendment of the judgment that could 
have been relevant when the case was decided. This 
results in a situation where an appeal against a default 
judgment de facto always leads to the court reopening the 
case if the appeal was filed in time. This is a more gener-
ous system for review of a default judgment than what 
is required under the EU regulation No 805/2004 and 
makes default judgments very uncertain to enforce.

A default judgment is always subject to appeal under 
the laws of Finland. This is important to keep in mind 
when enforcing a default judgment from a Finnish court 
abroad: only once the enforcement proceedings begin 
does the time reserved for an appeal from the defendant 
start to run, unless the plaintiff arranges the service of the 
judgment in another way before the enforcement. Receiv-
ing a default judgment, therefore, does not necessarily 
mean the end to the proceedings in Finland.

INTERNATIONAL SECTION

VISIT US ONLINE AT
www.nysba.org/ILP

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N



NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2                    39    

construe such judgment:8 “The judgment must have its 
content clear on its face and out of its stipulations, even 
per se and without reviewing the hearings’ minutes and 
the other evidence.”9 Courts will refuse to enforce unclear 
judgments.

What Can Be Enforced?
The Enforcement Law § 1 defines a “judgment” as “a 

judgment issued by a court in a foreign country in a civil 
matter, including a judgment for payment of compensa-
tion or damages to an aggrieved party, even when not 
issued in a civil matter.” In Gerber Finance Inc. v. Ovad et 
al.,10 the court discussed the meaning of “judgment” in 
length and in particular whether a “judgment” may in-
clude a “decision,” i.e., an interim decision, as opposed 
to a final conclusive judgment. Following some prec-
edents, the court ruled that it is the lack of appealability 
of a decision, including an interim decision, that makes it 
enforceable under the Enforcement Law, as shall be more 
thoroughly discussed below.

Enforcement v. Recognition; Direct v. Incidental
There are three routes offered for enforcing or recog-

nizing foreign judgments under the Enforcement Law: 
the enforcement route (Enforcement Law § 3); the direct 
recognition route (§ 11(a)), and the incidental recognition 
route (§ 11(b)). In a nutshell, direct recognition requires 
a treaty between Israel and the other jurisdiction, and it 
shall not be discussed here.

The basic distinction between enforcement and rec-
ognition has to do with the purpose of the procedure. 
Enforcement is required where one wishes to execute the 
judgment. In order to have a judgment executed, i.e. col-
lected de facto, an Israeli judgment has to be presented 
to the Israeli Civil Execution Authority. If one holds a 
foreign judgment, one has to “convert” such judgment 
into an Israeli judgment, and only then address the Civil 
Execution Authority, which shall treat such judgment, 
once declared enforced, as if it were an Israeli judgment.11 
This will usually be the procedure when judgments of in 
personam nature are involved, i.e., judgments which im-
pose some obligation—usually a monetary one—on the 
losing party.

I. The Basics
The statutory source 

for the enforcement of for-
eign judgments in Israel is 
the Foreign Judgments En-
forcement Law 5718-1958 
(Enforcement Law).1

In addition, Israel has 
adopted, although not 
completely, the Conven-
tion on the Recognition and 
Enforcement of Foreign 
Arbitral Awards (N.Y. Con-
vention) as promulgated 
under the Regulation for 
the Execution of the N.Y. Convention (Foreign Arbitra-
tion) 5738-1978 (N.Y. Convention Regulations).

A foreign judgment is not awarded automatic rec-
ognition, and for it to be executable, it needs to be “con-
verted” into an Israeli judgment, either by “enforcement” 
or “recognition” by an Israeli court. “A foreign judgment 
per se is not recognized.”2, 3

In order for a finding in a foreign judg-
ment to be used as Res Judicata in litiga-
tion in an Israeli court, the foreign judg-
ment must go through an adoption pro-
cess—the Israeli court has to recognize 
the foreign judgment. As long as it hadn’t 
gone through such a process, it has no 
standing in Israel whatsoever, neither 
for the purpose of enforcement thereof 
in Israel nor for the purpose of recogni-
tion thereof as res judicata… There is no 
disputing that a foreign judgment which 
was not afforded enforcement or at least 
recognition, lacks any force and effect.4

A basic principle, probably the most basic principle, 
is that in considering an action for the enforcement or rec-
ognition of a foreign judgment, the Israeli courts do not 
hear the case as an appellate court or de novo, and they 
do not re-examine either the factual or legal correctness of 
the underlying judgment. Even a judgment erroneous on 
its face will be granted recognition and enforcement.5 The 
court is restricted to reviewing “the judgment’s shell; not 
its content.”6 The defendant objecting to the action to en-
force the foreign judgment may not re-open the hearing, 
and he or she does not have a “second chance” of litigat-
ing the case and presenting defenses.7

A key condition is that the foreign judgment must be 
clear, and no extrinsic evidence is admissible in order to 
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class actions in matters of worldwide cartels. The repre-
sentative plaintiffs have argued that the defendants, major 
global conglomerates convicted in several jurisdictions 
worldwide for cartel violations, are estopped from deny-
ing the factual allegations made in the Israeli class actions. 
Should such an argument be accepted by the court, not 
only will the motion to certify the actions as class actions 
probably be granted, but in fact the entire liability stage of 
the case will be determined, leaving only damages to be 
litigated. To the best of my knowledge, none of the courts 
presented with the argument have yet rendered any deci-
sions on the matter.

II. Preliminary Considerations

Subject Matter Jurisdiction
Israel has a different judiciary system than that of 

New York or the U.S. in general, one that is more complex 
when it comes to subject matter jurisdiction. The magis-
trate court is a trial court, which hears civil cases of up to 
NIS 2.5 million19 in value; criminal cases where the felony 
is punishable by up to seven years of imprisonment, and 
real estate cases involving possession or use (but not own-
ership disputes). Then there is the district court, which 
acts as both an appellate court and as a trial court in civil 
matters exceeding the magistrate court’s subject matter 
jurisdiction, and real estate cases involving ownership 
disputes. The district court also has residuary subject mat-
ter jurisdiction as well as a few additional areas of subject 
matter jurisdiction, irrelevant to our discussion (e.g., as a 
“court of chancery”). 

When the Enforcement Law was enacted in 1958, and 
until 1987, the Jerusalem District Court had exclusive 
subject matter and venue jurisdiction over all enforce-
ment and recognition of foreign judgments (former En-
forcement Law § 9). In 1987, Enforcement Law § 9 was 
revoked, but no amendment was made setting forth the 
subject matter or the venue jurisdictional questions.

When faced with the issue, the Israeli Supreme Court 
ruled that an action for the enforcement of a foreign judg-
ment is in fact an action for execution, which is equal to 
the sum of the foreign judgment. Note, that is the case 
notwithstanding the fact that the action is to “declare the 
foreign judgment enforceable.” In light of said construc-
tion, it was ruled that the subject matter should follow 
the relief granted in the foreign judgment, i.e., magistrate 
court or district court subject matter jurisdiction are de-
termined pursuant to the above-mentioned partition.20 
Venue shall follow the usual venue ruled under Israeli 
law (usually the defendant’s residence).

That remains the rule even where bi-lateral conven-
tions vest exclusive subject matter and venue jurisdiction 
with the Jerusalem District Court prior to revocation of 

In contrast, if one only wishes to use the foreign 
judgment for purposes of another legal proceeding, but 
not to enforce such judgment per se, recognition shall 
suffice. The typical situations where recognition rather 
than enforcement is sought, occur when a defendant 
wishes to use the foreign judgment as a defense, e.g., ar-
guing res judicata, or as an underlying fact of his or her 
current cause of action.

Stern v. Verifone Holdings, Inc.12 was the “Israeli chap-
ter” of In re Verifone Holdings, Inc. Securities Litigation, 
Civil Action C 07-6140 MHP, which was litigated in the 
United States District Court in California. A class action 
was filed in Israel against Verifone, but all proceedings 
were stayed, pending a resolution of the California case. 
The California court approved a settlement, which ap-
plied to stockholders worldwide (despite the Morrison 
ruling).13 The Israeli class plaintiff moved against the 
application of the settlement on the Israeli investors, and 
Verifone raised a res judicata argument based on the class 
action approved settlement. The Israeli Supreme Court 
ruled that incidental recognition pursuant to the Enforce-
ment Law § 11(b) may be granted to a foreign class action 
judgment, while taking the appropriate measures ensur-
ing that the class’s rights are not compromised.

The Israeli court emphasized that incidental recogni-
tion should be just that—incidental, i.e., it must be raised 
under a litigation, which is in the court’s jurisdiction, and 
only as an incidental matter required for ruling in the 
principal matter. In contrast, where recognizing the for-
eign judgment is the sole relief sought in the action, the 
incidental—or even direct—recognition is not the proper 
proceeding, but rather an action for enforcement.14 

Indirect recognition requires, inter alia, that “law 
and justice so require” to recognize the foreign judg-
ment, which naturally remains a vague term, leaving it to 
courts to construe its relevant meaning on a case-by-case 
practice.15

Also, where the recognition is essential in order to es-
tablish the court’s jurisdiction to hear the principal cause 
of action, the action shall not be deemed one for “inci-
dental recognition.”16

In Levine v. Aharon Zohar, CPA17 it was ruled that a 
bankruptcy order issued in the UK may not be recog-
nized in order to act against the debtor’s assets located 
in Israel, because the court considered such an action as 
“a motion for direct recognition under the disguise of an 
incidental recognition.”

As a rule, incidental recognition should be used sole-
ly as a shield, not a sword.18 

Lately, a few attempts have been made to acquire 
incidental recognition of foreign judgments in cases of 
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ment under the rules of private international law 
applicable in Israel (§ 6(a)(3)); the judgment is in 
contradiction with another valid judgment between 
the same parties (§ 6(a)(4)); at the time of filing the 
action in the foreign country a legal proceeding was 
pending in Israeli between the same parties (§ 6(a)
(5)); or

• § 7–the foreign judgment might be detrimental to 
Israel’s sovereignty or security.

IV. The Plaintiff’s Burden

Lack of Appealability
Under Israeli law it is the lack of appealability of a 

judgment, including an interim decision, that makes it 
enforceable under the Enforcement Law.

If a decision or judgment may no longer be appealed, 
it qualifies as a “judgment” for the purposes of the En-
forcement Law. That is the case even if such decision or 
judgment may later be revoked or modified by the court 
issuing such judgment or decision. The exclusive empha-

sis is on one issue: may the objecting party still appeal 
the judgment or decision under the foreign law? If the 
answer is in the negative, the judgment or decision is en-
forceable under the Enforcement Law.

Just a few months after In re Gerber, another deci-
sion was issued in Israel contradicting in some points. 
In Transfield Er Futures Limited v. Deiulemar Shipping Spa 
et al.24 (hereinafter In re Transfield), the plaintiff moved 
for temporary injunctive relief under an action for the 
enforcement of a judgment issued in the UK against 
respondent. Pursuant to a convention for the mutual en-
forcement of judgments between Israel and the UK, the 
movant produced a confirmation from the English court 
which issued the judgment, stating that respondent had 
moved for leave to appeal and was denied, and therefore, 
under the law of the UK, the judgment is final and en-
forceable, notwithstanding a motion to a higher court for 
grant of leave to appeal, which was pending at the time.

The Haifa District Court ruled in In re Transfield that 
the finality of a judgment shall be determined under 
Israeli law, in contrast to the ruling in In re Ovad, which 
ruled that the appealability of a judgment shall be de-
termined pursuant to the law of the issuing jurisdiction. 
Moreover, the Transfield court ruled as it did despite the 
definition in the Israel-UK mutual enforcement conven-
tion of a “judgment” as including one under pending ap-

said Enforcement Law § 9.21 The Israeli court (magistrate 
level) ruled, that where the convention between Israel 
and the UK regarding the mutual enforcement of judg-
ments vested exclusive jurisdiction with the Jerusalem 
District Court, but that was done when Enforcement Law 
§ 9 was in effect. Once said section was revoked, subject 
matter jurisdiction must follow the regular rules.

III. Action for Enforcement—The Overall  
Scheme

An action for enforcement of a foreign judgment is 
an independent action, the cause of action thereof being 
the foreign judgment itself. The plaintiff asks the court 
to enforce the foreign judgment, and bears the burden22 
of proving four aggregate conditions: (1) the judgment 
was issued in a country, pursuant to the laws of which 
its courts were competent to issue such judgment; (2) the 
judgment is no longer appealable; (3) the obligation of 
the judgment is enforceable under the law of judgment 
enforcement in Israel, and its content is not in contrast to 
public policy; and (4) the judgment is enforceable in the 
country in which it was issued.

Foreign law is considered a matter of fact; a legal 
expert familiar with the relevant foreign law will have to 
opine as to the fulfillment of such terms with respect to 
each case.23 

Once the plaintiff establishes the abovementioned 
conditions have been met, thus meeting plaintiff’s bur-
den, it is the defendant’s turn to try and establish one 
of the defenses offered by the Enforcement Law, which, 
if proven, shall cause denial of the action, and hence 
prevent the judgment from being executed in Israel. Pos-
sible defenses include the following Enforcement Law 
sections:

• § 4(a)–lack of reciprocity by the foreign country in 
enforcing judgments issued by the Israeli courts; 

• § 5–statute of limitation: the motion to enforce the 
judgment was filed more than five years since the 
issue of the foreign judgment; 

• § 6–equitable or justice reasons justifying not en-
forcing such foreign judgment. Among such rea-
sons are the following: the foreign judgment was 
received due to fraud (§ 6(a)(1)); the losing party 
was not given a reasonable opportunity to present 
its case—a due process argument—(§ 6(a)(2)); the 
foreign court lacked jurisdiction to issue such judg-

“Foreign law is considered a matter of fact; a legal expert familiar with the 
relevant foreign law will have to opine as to the fulfillment of such terms 

with respect to each case.”
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of enforceability was not based only on the arbitration 
award being issued by fraud, but also—and mainly—as 
one in contrast to public policy:

There are extraordinary occasions, where 
validating the foreign law and its results 
will materially harm the public order by 
which we live, and only where a foreign 
law be in contrast with the justice and 
moral senses of the Israeli public, shall 
we be obligated to dismiss it.30

Is a judgment that lacks proper reasoning, or lacks 
reasoning altogether, nevertheless enforceable? In a rel-
evant case, where the judgment sought to be enforced 
lacked reasoning the defendant argued, that lacking 
reasoning is in violation of public policy, and therefore 
enforcement should be denied. The court ruled that lack-
ing reasoning is not per se a reason to deny enforcement. 
The court mentioned the famous Courts Law [Combined 
Version] 5744-1984 § 79A, which allows the court to issue 
a judgment lacking any reasoning, subject to the parties’ 
agreement to empower the court to act in such manner. 
That alone proves, that lack of reasoning is not against 
Israeli public policy.31

V. The Defenses—Defendant’s Burden
The Enforcement Law § 6 present a number of defens-

es, which—if existing—shall cause denial of the action for 
enforcement. 

Lack of Reciprocity—Enforcement Law § 4(a)
A judgment will not be enforceable, if it was issued 

by a country, that holds that under its law an Israeli judg-
ment is unenforceable. What if there is no precedent in the 
foreign country—neither enforcing an Israeli judgment, 
not denying enforcement thereof?

In Double K Petrolium Products (1996) Ltd. v. Gaspetrum 
Transgas Ochta Ltd.32 the Israeli Supreme Court ruled that 
in such an event there is a rebuttable presumption that a 
foreign court will enforce Israeli judgments, and it is the 
defendant’s burden to rebut such presumption. Consider-
ing the basic principle underlying the issue of recogni-
tion and enforcement of foreign judgment, i.e., comity 
and mutual cooperation between nations, with an added 
value of legal stability and justice for the triumphant 
party, all that is required is to show a reasonable potential 
for reciprocal enforcement. There is no need to prove en-
forcement de facto. Other benefits have been discussed:

It enables the party that had already won 
the proceeding to receive what it alleg-
edly deserves; contributes to efficiency by 
not leading to double litigations on the 
same subject matter; as well as contribut-
ing to legal certainty. It also assists busi-
ness parties to plan their steps (where, 
in looking into the future they consider 

peal or which might be under appeal, relying on section 
5(2) of the Israel-UK convention, which allowed the court 
to do so when a potential appeal is pending.25 

Enforceability of the Judgment Where Issued
This condition set forth in the Enforcement Law § 

3(4) is seemingly a puzzling one. Will a court render a 
verdict that is unenforceable in its own jurisdiction? The 
one example I found in the Israeli case law is when the 
losing party is declared bankrupt and is later discharged 
of his or her debts by the bankruptcy court. In such a 
case, the foreign judgment, once a valid enforceable judg-
ment, is revoked de facto, and can no longer be enforced 
in the jurisdiction where rendered, and hence cannot be 
enforced in Israel.26 

Public Policy Considerations
Rarely will public policy considerations result in re-

jection by an Israeli court of an action to enforce a foreign 
judgment. That is so because of the definition of “public 
policy” under Israeli case law and the desire to show co-
mity to foreign nations. The following precedent is cited 
over and over again in relevant cases:

It is a well rooted case law rule that only 
rarely shall we reject the enforcement of 
a foreign judgment due to public policy 
reasons. Indeed, that public policy stipu-
lated under the provision of sec. 3(3) of 
the law is an “external” public policy 
(ordre public externe), different for an 
“internal” public policy (ordre public 
interne), and such public policy engages 
in “…the core values of a country and of 
a society, moral, justice and fairness, and 
only if a foreign judgment harms any of 
those shall we reject it…an argument of 
a foreign judgment being erroneous or 
causing injustice shall not suffice”: CiA 
1137/93 Ashkar v. Heims [1], pp. 652-
653. And as we have expressed ourselves 
elsewhere (on the matter of extradition) 
an exterior public policy engages with 
“…the basic principles, the depth-views 
and the supreme interest of the society 
and the country…” (CrA 2521/03 Sirkis 
v. State of Israel [2], p. 346)….27, 28

In particular a judgment of monetary consequences 
will rarely be deemed offensive to public policy in 
Israel.29

However, though a rarity, Israeli courts have de-
clined recognition of foreign judgments or foreign 
awards when such awards were achieved by means of 
extreme prejudice, threats and attempted blackmail ad-
dressed at one of the arbitrators, and threats to the arbi-
trator’s life, which caused the arbitrator to sign the arbi-
tration award. It should be emphasized that such denial 
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consequences, and does not weaken 
them. Any other instruction would result 
in an absurd, because its practical mean-
ing is that a person whose action was 
lawfully denied in one country following 
a due process can re-submit the same ac-
tion in another country after the passage 
of five years, as if nothing was ever done, 
and that a defendant seeking such a re-
sult is obligated to ratify the judgment 
issued in his favor in every country in 
which it may be sued.37

The period to object to a motion for enforcement or 
recognition of a foreign arbitration award to which the 
N.Y. Convention applies is not 45 days from the date of 
receiving the award (as is the case in a motion to set aside 
an award not subject to the N.Y. Convention), but within 
15 days from the date on which the motion for recogni-
tion and enforcement of the award was filed.38 

In fact, when it comes to motions regarding the 
recognition and enforcement of arbitration awards to 
which the N.Y. Convention applies, a motion to set the 
award aside may only be filed with the competent court 
of the country in which the award was issued. The party 
objecting enforcement or recognition cannot initiate an 
objection thereto, but rather only a motion to set the ar-
bitration award aside, as set forth in the N.Y. Convention 
§ 5.39

Fraud—Enforcement Law § 6(a)(1)
A foreign judgment will not be enforced if the de-

fendant proves that it was obtained fraudulently. The 
Israeli courts have chosen to follow a strict meaning for 
such “fraud” and accept the argument only if it meets 
the Israeli bar for “fraud.” In doing so the Israeli courts 
have drifted away from the Common Law (more liberal) 
construction of the term with respect to enforcement of 
foreign judgments, and follow a test of new evidence 
(extrinsic to the judgment), which were unknown both in 
fact and constructively, at the time the judgment was ren-
dered.40 As general rule, fraud requires the same elements 
required for a re-hearing of a civil case under Israeli law41 
(which means the bar is extremely high).

Due Process Defense—Enforcement Law § 6(a)(2)
A foreign judgment will not be enforced if the defen-

dant was not given a reasonable opportunity to argue and 
present his or her case before the original tribunal. 

This defense shall be examined objectively rather 
than subjectively. The test is whether the court provided 
the defendant with a reasonable opportunity to appear 
and take part in the trial. 

Hardships that the defendant might have experi-
enced shall not negate due process.42 Hence personal 
hardships met by the defendant (his mother having just 

taking various steps, such as the inclu-
sion of a jurisdiction clause in a contract. 
Finally, it contributes to the enforcement 
of Israeli judgments abroad in those 
systems that also take the reciprocity ap-
proach with respect to the enforcement of 
foreign judgments.33

The court repeated that rule in Reitman v. Jiangsu 
Overseas Group Co Ltd.34 In that case it was the Chinese 
legal system’ enforcement practices that were debated. 
As mentioned above, having no indication in either di-
rection, the court ruled that there is reasonable potential 
that Israeli judgments will be enforced in China; hence, 
Enforcement Law § 4(a) was not proven by the opposing 
party.

Statute of Limitation—the Enforcement Law § 5
The Enforcement Law § 5 sets a five-year period of 

limitation for the enforcement of a foreign judgment. It is 
a rather unique and short period of limitation compared 
to the general period of limitation set forth in the Israeli 
law of seven years.35 However, such period of limitation 
does have a few reservations and caveat notes attached 
thereto:

The five-year period for filing an action to enforce the 
foreign judgment begins upon the service of the foreign 
judgment unto the defendant; not at the time of issue of 
the foreign judgment.36 However, I believe (I found no 
case addressing the matter) that one should take steps in 
order to attempt and serve the foreign judgment upon 
the losing party as soon as possible, lest the Israeli court 
deem it bad faith in the practice of judicial rights.

If there is an agreement between Israel and the for-
eign judgment country of a different period of limitation, 
such other period shall apply (note: not necessarily a lon-
ger one).

If the court finds “special reasons justifying the de-
lay,” the period may be extended.

Such period applies to motions to enforce a foreign 
judgment; it does not apply to motions to recognize a for-
eign judgment under an incidental recognition process, in 
which case there is no statute of limitation as stipulated 
in John Doe v. Jane Doe:

When dealing with an action for enforce-
ment, lack of pursuing the right for years 
weakens it much like other actionable 
rights, which are subject to statute of lim-
itation. That is not the case with respect 
to incidental recognition of a judgment 
for purposes of denying an action deter-
mined in a previous proceeding. In such 
a case, abstaining from demanding to en-
force the judgment for years foes no indi-
cate at all the forsaking of the judgment’s 
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passed away and him having to cope with many other 
emotional issues that took his focus away from the trial) 
were not recognized as not granting him a reasonable op-
portunity to present his case.43 

A judgment in default is, therefore, enforceable de-
spite the fact that the defendant did not appear. It is not 
defendant’s appearance that is examined, but rather the 
court’s grant of a fair chance and an opportunity to ap-
pear, whether or not used. 

Service of Process Issues
A recurring issue in actions for enforcement of foreign 

judgments is the matter of service of process, i.e., the de-
fendant argues that he had no knowledge of the foreign 
proceeding until presented with the judgment, or even 
later—until served with the summons for the Enforce-
ment of foreign judgment action. The courts have deliber-
ated whether they should examine the matter at all.

On the one hand there is the presumption that the 
original tribunal, which rendered the sought-to-be-
enforced judgment, did examine the service issue and 
would not have rendered a judgment in default lacking 
satisfying proof that the defendant was properly in-
formed of the proceeding and had his, her or its fair op-
portunity of appearing in court and defending their case. 

Therefore, and considering the basic principle, that 
the Israeli court does not act as an appellate court over 
the original ruling court, the Israeli court should not look 
into any such arguments at all, just as it should ignore 
any material defense arguments (the content v. the shell). 
That was the dissent opinion in Brasslauer v. Brautz.44

The opinion of the court in In re Brasslauer was, how-
ever, that the Israeli enforcing court should look into any 
defected service arguments, because if the defendant was 
indeed unaware of the proceeding, he or she could not 
have possibly been afforded due process, hence the con-
dition set forth in the Enforcement Law § 6(a)(2) is met, 
and the judgment should not be enforced.

It should be noted that the opinion of the court was 
despite the fact that the court administration (which is 
the authorized entity under the N.Y. Convention) con-
firmed that service was performed properly. The case 
was remanded for further hearing in the matter of the 
service of process in the underlying sought-to-be-en-
forced action.

An earlier ruling by a lower court reflected the sug-
gested rule by the In re Brasslauer dissent.45 In both cases, 
the courts seemed to have unanimously agreed that valid 
service is to be established pursuant to the laws of the ju-
risdiction of the foreign judgment, not under Israeli law.

The Foreign Court’s Jurisdiction—Enforcement Law  
§ 6(a)(3)

A foreign judgment will not be enforced, if it was is-
sued by a court, which under the private international 
law applicable in Israel, lacked jurisdiction. 

However, one should note that the defendant is pre-
sumed to have accepted the foreign court’s jurisdiction 
unless he or she appeared before the foreign court either 
solely in order to deny such court’s jurisdiction or to deny 
such foreign court’s jurisdiction along with other affirma-
tive defenses. 

In any event, in order for this defense to apply, the 
defendant must object to the foreign court’s jurisdiction 
at the very first chance. Raising affirmative defenses and 
only then presenting an objection to the foreign court’s ju-
risdiction will deny the defendant from being able to use 
the § 6(a)(3) defense.46

VI. Special Issues

Bankruptcy Proceedings
As individuals and corporations do business and ac-

cumulate wealth and debts while transcending political 
borders, more and more proceedings, including bankrupt-
cy proceedings, take an international angle. Under U.S. 
bankruptcy law, orders issued in bankruptcy proceedings 
may be both in rem and in personam, i.e., they strive to be 
all-inclusive, so that one bankruptcy proceeding will…
well…”rule them all.” 

11 U.S. Code, Chapter 15 (“Ancillary and Other Cross-
Border Cases”) presents a greatly comity-oriented ap-
proach, recognizing foreign (non-U.S.) jurisdictions’ bank-
ruptcy proceedings and (very simplistically put) where 
relevant awarding them priority on a chronological basis.

It seems that the Israeli law does not entirely follow 
that spirit or at least not to such an extent. Courts have 
ruled that a chapter 11 stay order does not include any 
personal obligations, and therefore requires direct rec-
ognition pursuant to Enforcement Law § 11(a), which is 
impossible with respect to bankruptcy proceedings, lack-
ing any treaty between Israel and the US in such matter 

“As individuals and corporations do business and accumulate wealth and 
debts while transcending political borders, more and more proceedings, 

including bankruptcy proceedings, take an international angle.”
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Endnotes
1. All Israeli Statutes bear the Hebrew year and the Gregorian year. 
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Band De Rosenberg v. Yad Va-Shem (12.04.2017), Nevo Legal 
Database (by subscription, in Hebrew), (Isr.) (hereinafter In re De 
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means Civil Case; CiA means Civil Appeal; LCiA means a motion 

(the court referred to the lack of an Israel-New York State 
treaty).

In Israel’s First International Bank Ltd. v. Gold and Hon-
ey (1995) L.P.,47 the Israeli court refused to automatically 
recognize the US bankruptcy court’s power to issue stay 
orders applicable to all debtor’s assets, wherever located. 
Instead it insisted on reviewing the matter under the En-
forcement Law, referring to the stay order as to any other 
“foreign judgment.”

However, once taking that road, the Israeli court 
manifested extreme “flexibility” in construing the En-
forcement Law and its inherent restrictions, as stipulated 
in the case law. It agreed to review direct recognition of 
such order, despite the lack of possibility to do so under 
the explicit language of the Enforcement Law, as above 
noted. It went on to say that due to the dynamic nature 
of all bankruptcy proceedings—especially those under 
Chapter 11—the demand for non-appealability (as above 
detailed) does not apply. 

However, the court did consider two further issues: 
personal jurisdiction and the majority of connecting fac-
tors test. In In re Gold and Honey the court ruled that most 
connections were to Israel rather than to New York State, 
and therefore refused to recognize the stay order issued 
in the US bankruptcy court.48 It should be noted that in 
In re Gold and Honey, the movant’s bad faith played a key 
role.49

With respect to a different issue, in In re Shpelter it 
was ruled that once a defendant includes a certain debt in 
his or her statement in a chapter 7 proceeding, such dec-
laration constitutes admission of the debt, and the defen-
dant is estopped from denying such debt or the foreign 
bankruptcy court’s jurisdiction.

Inheritance Proceedings
A final short note: Under Israeli case law, a foreign 

probate administration order is not to be enforced at all 
as such. The proper proceeding is to file for a separate Is-
raeli probate or administration order, which will refer to 
the assets located in Israel.50 The Israeli Supreme Court 
has just recently repeated that rule addressing an obiter, 
which might have been misunderstood as overruling 
said rule.51
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changes in state or other registers (including share-
holders’ register); and

d. Commanding the arbitrability of corporate dis-
putes, but the arbitration proceedings may be con-
ducted only under the auspices of an arbitration 
institution, in accordance with the special rules on 
corporate dispute-resolution—rules have to be ap-
proved, published and deposited in the register. 

These unnecessary complications in launching arbi-
tration institutions in Russia and arranging their every-
day processes were caused by state authorities’ fight with 
“pocket” arbitration institutions for fraudulent purposes. 
This new approach also applies to international arbitra-
tion seated in Russia: 

• International arbitration institutions have to be ap-
proved by a recommendation of the council and 
registered by the Russian government; 

• Rules on international commercial arbitration, on 
corporate or other disputes, and on expedited ar-
bitration, must be approved, published and depos-
ited in accordance with the rules of the Ministry of 
Justice; and

• Foreign arbitration institutions have to be well-
known and recognized worldwide to be registered.

One of the key amendments to arbitration-related 
legislation is the broadening of the scope of “international 
arbitration” under Russian law. Previously, arbitration 
was considered to be international if a dispute arose out 
of foreign trade relations, other international relations, 
or concerned a foreign party or a Russian company with 
foreign investments. As for the changes, the scope has 
been extended: a dispute is now considered to be interna-

International commer-
cial arbitration in Russia is 
governed by Law No. 5338-1 
on International Commercial 
Arbitration (ICA). Rules on 
enforcing and challenging 
arbitral awards are stipu-
lated in the Commercial 
(Arbitrazh) Procedural Code 
which refers to international 
treaties, including the 1958 
New York Convention on 
Recognition and Enforce-
ment of Foreign Arbitral 
Awards (New York Conven-
tion). This article focuses on 
the application of the public 
policy concept as it pertains to the enforcement of foreign 
arbitral awards in Russia.

Background
The ICA is based on the provisions of the UNCITRAL 

Model Law on International Commercial Arbitration 1985 
(“UNCITRAL Model Law”). Thus, most of the rules re-
garding arbitration agreements, arbitration proceedings, 
and arbitral awards comply with the UNCITRAL Model 
Law, except for a few rules adopted in 2006 and later. 

In 2015, in accordance with amendments to arbitra-
tion related legislation, the ICA was changed. On Septem-
ber, 1, 2016 (the New Law), the new Federal Law of 29 
December 2015 on Arbitration (Treteyskiy proceedings) in 
the Russian Federation came into force. It mostly governs 
domestic arbitration in Russia but also contains a few 
changes related to international arbitration: 

a. Mandating the registration of arbitration institu-
tions in Russia by the Russian Ministry of Justice 
(with a preliminary recommendation of the 
Council on modernization of arbitration proceed-
ings under the auspices of the Ministry of Justice 
(the Council)) with strict rules for launching and 
functioning of arbitration institutions;

b. Obliging the deposit of arbitral awards and re-
quiring the storage of arbitration case materials in 
arbitration institutions (for ad hoc arbitration, in 
an arbitration institution specified in an arbitration 
agreement or a clause, or in a commercial court at 
the place of the enforcement of an award);

c. Mandating the compulsory enforcement of an ar-
bitral award if the arbitral award provides for any 
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• An arbitration agreement is invalid under the ap-
plicable law chosen by parties or in absent of such 
choice—under the law of the seat of arbitration;

• The arbitral award has not yet become binding on 
the parties or was set aside by the competent state 
court;

• The party against whom an arbitral award was 
issued has not been timely and properly notified 
about appointment of arbitrators or an arbitration 
procedure or could not present its objections;

• An arbitral award over a dispute is not covered by 
an arbitration agreement or exceeds the scope of the 
arbitration agreement. If the part which is not cov-
ered by the agreement can be separated from the 
rest of the award, only that part would be invalid;

• An arbitral tribunal or a procedure do not comply 
with the parties’ agreement or applicable law in the 
seat of arbitration;

• The dispute is not arbitrable under the Russian leg-
islation; and

• The enforcement of the arbitral award contradicts 
the public policy of the Russian Federation.

In Russia, in accordance with Article V of the New 
York Convention, an arbitral award will not be recognized 
and enforced if a competent (commercial) court finds that 
recognition and enforcement of the arbitral award contra-
dicts with the public policy of Russia. 

Public Policy
Black’s Law Dictionary defines public policy as 

1. Broadly, principles and standards re-
garded by the legislature or by the courts 
as being of fundamental concern to the 
state and the whole of society. Courts 
sometimes use the term to justify their de-
cisions, as when declaring a contract void 
because it is “contrary to public policy.” 
Also terms policy of the law… 2. More 
narrowly, the principle that a person 
should not be allowed to do anything that 
would tend to injure the public at large.

It is widely known that public policy is a traditional 
element for determining the recognizability and enforce-
ability of foreign arbitral awards. Almost all international 
treaties and agreements have provisions relating to public 
policy.2 

Nonetheless, in order to prevent “public policy” in 
Article V(2)(b) from hindering the New York Conven-
tion’s pro-enforcement policy, it is commonly recognized 
that every Contracting State should interpret and under-

tional if (1) it arises out of foreign trade relations or other 
international relations, (2) concerns a foreign party or a 
Russian company with foreign investments, (3) concerns 
a foreign company with Russian investments, (4) or if 
obligations are to performed abroad or closely connected 
to a foreign state.

However, some amendments to the regulation of 
international arbitration are not reflected in Russian arbi-
tration law. The UNCITRAL Model Law in 2006 stipulat-
ed the enforceability of orders from arbitral tribunals on 
interim measures. Unfortunately, this provision was not 
anchored in the Russian ICA in 2006. Due to the reason-
ing of Russian higher courts, only final arbitral awards 
are enforceable. 

The Russian Federation is one of the contracting 
states to the New York Convention. The Union of Soviet 
Socialist Republics, as the predecessor to the Russian 
Federation, signed the New York Convention on 29 
December 1958, which was ratified in August 1960 and 
came into force on 22 November 1960. A foreign arbitral 
award is enforceable on the territory of the Russian Fed-
eration if an application for enforcement is filed within 
three years from the date of entry into force of said 
award. 

A local competent (commercial) court has to consider 
an application for recognition and enforcement of a for-
eign arbitral award within one month from the date of its 
filing. However, actual enforcement proceedings before 
the court of first instance take about four to six months 
because of high caseloads.

If an arbitral award is declaratory and the interna-
tional treaties Russia is signatory to stipulate the recog-
nition of such awards, it has to be recognized in Russia 
without further enforcement proceedings. An enforce-
ment procedure is the same for awards issued both in the 
Russian Federation and abroad.

The application for the enforcement of the award has 
to be filed with the competent (commercial) state court 
of the Russian Federation, which is determined by a 
debtor’s place of stay or residence, or location of a debt-
or’s property, if the debtor’s place of stay or residence is 
unknown.

According to the New Law, parties are entitled to 
change the court. To do so, an application for enforce-
ment on the parties’ agreement may be submitted to the 
competent court in the seat of arbitration, or to a com-
petent (commercial) court which is close to the winning 
party. A competent (commercial) court may dismiss an 
application on recognition and enforcement of a foreign 
arbitral award if:1

• One of the parties to an arbitration agreement is 
incapable; 
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terests of third parties, and one of the elements of public 
policy. 

According to the Russian insolvency law and relevant 
case law, creditors are entitled to object to claims of other 
creditors, and even to challenge a court judgment in favor 
of a suspicious creditor.4 This provision is aimed to pro-
tect debtors’ and creditors’ rights against abusive claims 
of a suspicious creditor hiding behind the enforceability 
of arbitral awards (mostly domestic). 

In the case of Gartic Limited v. Murmansk multiservis-
nye set,i5 OJSC the Supreme Court pointed out that a pro-
tection of third parties’ (creditors’) interests in relations 
with an insolvent debtor is a part of the public policy and 
should be examined while considering an application to 
recognize an arbitral award. 

Moreover, the Supreme Court changed the general 
burden of proof in enforcement proceedings. If a credi-
tor of a losing party objects to the arbitral award, such 
creditor should present prima facie evidence of any doubt 
of existence and reasonability of a debtor’s obligations, 

while a winning party must prove the reality of arbitra-
tion proceedings and validity of the arbitration agreement 
and arbitral award. 

As a result, the Supreme Court declared that courts 
in enforcement proceedings should examine whether 
recognition and enforcement of an arbitral award, apart 
from bankruptcy proceedings, could breach creditors’ 
rights, and unlawfully settle claims of a winning party to 
the detriment of the interests of creditors and insolvency 
assets of a debtor. 

These conclusions of the Supreme Court fixed that 
bankruptcy proceedings of a losing party in arbitration 
may, in general, lead to contradiction of public policy. 
Furthermore, it might create serious risks involving con-
tradiction of public policy being used by debtors with un-
lawful aims to avoid the responsibility under an arbitral 
award. 

Public Policy in Bankruptcy Proceedings
Currently, there are concerns regarding a possible 

negative approach in the application of the doctrine in 
bankruptcy proceedings never realized in case law of the 
Supreme Court. In the case Grain Export LLC v. Rif, Eu-
rotrast, Luch LLC, the first company, supplier of a grain, 
applied for enforcement of GAFTA’s award in Russia’s 

stand “public policy” in the context of Article V(2)(b) as 
“international public policy.”3 

Authors of this article consider “international public 
policy” to refer to the public policy applicable to those 
cases with an international element in the enforcing state. 
This understanding demands ascertaining the enforcing 
state’s legislative purpose and intent rather than directly 
exploring international sources of law. It appears that 
almost the same approach has been adopted by Russian 
legislation.

The most recent clarifications made by the Supreme 
Commercial Court regarding public policy were issued in 
2013 (the Resolution of the High Commercial Court No. 
156) and is binding for all Russian courts (Resolution). 
As for the Resolution, a competent (commercial) court is 
not allowed to recourse an arbitral award on merits while 
analyzing its contradiction to the public policy. A compe-
tent (commercial) court refuses to recognize and enforce 
an arbitral award if it states that recognition and enforce-
ment contradict the Russian public policy. 

Contradictions to the public policy shall be proven by 
a party having declared this contradiction. A competent 
(commercial) court shall apply relevant legislation and 
international treaties directly. A particular award is not 
contrary to Russian public policy if there is no compara-
ble award available in Russia. A competent (commercial) 
court will have recognized an arbitral award if it states 
that arbitration proceedings were conducted impartially. 
Consequently, Russia courts apply the same approach 
as dictated in the Resolution, which approach is demon-
strated in the case below 

One of the elements of the public policy in Russia is 
protecting creditors’ rights in a bankruptcy proceeding 
against a debtor. In general, all monetary and other mate-
rial claims of creditors are to be converted into a bank-
ruptcy proceeding from the moment of it is initiation. 
Thus, anything granted by the arbitral award has to be 
entered into a registry of creditors’ claims. In a bankrupt-
cy proceeding any creditor may raise objections against 
claims of other creditors, which may breach the rights of 
certain creditors. 

The High Commercial Court of the Russian Federa-
tion constantly declares that the protection of creditors’ 
rights under the insolvency law is the protection of in-

“One of the elements of the public policy in Russia is protecting creditors’ 
rights in a bankruptcy proceeding against a debtor. In general, all monetary 
and other material claims of creditors are to be converted into a bankruptcy 

proceeding from the moment of it is initiation.”
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Krasnodar region. During two circles of consideration, 
losing parties (buyer of a grain and its guarantors), and 
their bankruptcy creditors and receivers argued that 
GAFTA’s award contradicts the public policy, due to the 
bankruptcy of the buyer, and a breach of its creditors’ 
rights. 

Nevertheless, the Supreme Court agreed6 with the 
enforcement of the GAFTA’s award because creditors 
and receivers of losing parties failed to present evidence 
proving that the arbitration proceedings and an arbi-
tral award were used by the winning party to abuse its 
rights. The approach of the Supreme Court could be 
summarized as follows: an arbitration and arbitral award 
should not be used to breach interests of third parties in 
accordance with the public policy doctrine but applica-
tion of this doctrine is also not allowed to be used as in 
instrument to evade liabilities.

Thus, in case law, the Supreme Court has found a 
balance in application of the public policy as a ground to 
refuse recognition and enforcement of an arbitral award 
which does not affect either creditors’ interests in insol-
vency proceedings, or the principles of the international 
commercial arbitration and its attractiveness in Russia. 
The above-mentioned law proves a very reasonable ap-
proach to application of the public policy doctrine in 
Russia. 

Recent case law demonstrates said doctrine. Case 
law upholds a view7 that mandatory rules of Russian 
law relate directions of Russian executive authorities. A 
Ukrainian party and a Russian party entered into a con-
tract on soya beans delivery. The applicable law under 
the contract was English law. Due to the issuance of a 
directive by a Russian executive body temporarily pro-
hibiting the importation of soya beans from Ukraine (the 
Directive), the Russian party was not able to accept said 
goods. The Ukrainian party commenced arbitration pro-
ceedings in an arbitration institution of the Federation of 
Oils, Seeds and Fats Associations (FOSFA), and claimed 
damages recovery out of non-performance of obligations 
by the Russian party. The Ukrainian party succeeded and 
filed application for recognition and enforcement of an 
arbitral award on damages with a competent (commer-
cial) court.

Russian competent (commercial) courts dismissed 
the application. Current Russian legislation states that, 
if upon issuing of a state authority’s act, performance of 
obligation becomes impossible, the obligation ceases. In 
this case, parties incurring losses are entitled to apply for 
damages recovery from state authorities. 

Following the Russian courts’ approach, a right 
to fair trial is an element of the public policy and the 
Ukrainian party’s reference to arbitration and, thus, 
enforcement of the award contradict the public policy 
as the Russian party was not able to perform its obliga-

tion because of the Directive, in other words, “beyond its 
will.” Consequently, the Ukrainian party was supposed 
to apply for damages not against the Russian party, but 
against the Russian executive state authority that issued 
the Directive. 

Currently, the parties await an opinion from the Rus-
sian High Court as the parties have a right to appeal both 
judgments.
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fect in the United Kingdom by primary and/or secondary 
legislation enacted by the United Kingdom’s Parliament. 

This example of parliamentary sovereignty might 
give a foreign lawyer the impression that this patchwork 
is comprehensive since, if it is all woven together by the 
United Kingdom’s Parliament, it might have been de-
signed to be an all-encompassing quilt and provide an 
avenue for recognition of many foreign states’ judgments. 
Yet this all-encompassing quilt has only been made pos-
sible by the common law, in the judge-made sense of the 
term. Without this common law, the United Kingdom’s 
legislature would have had also to enact legislation as to 
the recognition of judgments of all those states for which 
there is no reciprocal regime, either because they were 
not part of the Commonwealth and colonial initiatives, 
or because they did not enter into the relevant bilateral 
or multilateral treaties. Therefore, whether a judgment of 
the New York courts is recognized in England is deter-
mined by the English common law rules of recognition; it 
is those rules that are summarized in the first part of this 
article.6 

Recognition of Foreign Judgments in England
To register a foreign judgment in England under the 

common law regime, the judgment creditor will need to 
bring a fresh proceeding in England to demonstrate that 
the foreign judgment satisfies the following criteria:

1. it is the final and conclusive decision of a court; 

2. as a matter of English private international law, 
that court had what is termed “international juris-
diction” to make the judgment; and

3. there is no defence to recognition.

Looking at the first limb of the test, one would be 
forgiven for thinking that the word “final” in this context 
means that all appeals have been exhausted. As noted 
by Briggs, “the terminology is more easily used than it is 
defined,”7 since,

1. “final” in this context means that the decision can-
not be reconsidered in the court which made the 
ruling, even though there are still unexhausted 
rights of appeal to higher courts; and

The most commonly des-
ignated jurisdictions to re-
solve disputes, arising out of 
or in connection to all man-
ner of contracts, are either 
England and Wales or the 
State of New York in New 
York City. It is therefore un-
surprising that these are the 
only two jurisdictions used 
as examples for the model 
form exclusive jurisdiction 
clauses suggested under the 
guidance set out in the 2018 
ISDA Choice of Court and Gov-
erning Law Guide.1 This is to be anticipated, given both 
jurisdictions are renowned for the fairness and indepen-
dence of their judges, the dominance of London and New 
York as finance hubs, and the ubiquity of the English lan-
guage. But what happens when a creditor obtains a judg-
ment from a court in New York against a debtor whose 
only assets amenable to enforcement are located in the ju-
risdiction of England and Wales? This article answers that 
question and also considers the latter jurisdiction’s ability 
to adapt to the challenges arising from an age when social 
media is rampant and cryptocurrency transactions may 
become so.

The United Kingdom is made up of three legal ju-
risdictions: (i) England and Wales; (ii) Scotland; and (iii) 
Northern Ireland. For brevity, references in this article 
to “the English jurisdiction” or “the jurisdiction of the 
English courts” shall refer to the jurisdiction of England 
and Wales, and references in this article to the “New York 
jurisdiction” or the “jurisdiction of the New York courts” 
shall, albeit imperfectly, refer to the jurisdiction of the 
courts of the State of New York and the United States Dis-
trict Court located in the borough of Manhattan in New 
York City.

The private international law of the United Kingdom, 
and specifically its law on the recognition of foreign judg-
ments, is the result of an iterative patchwork of sources 
whose iterations largely span from (i) initiatives at the 
colonial and Commonwealth level;2 (ii) bilateral trea-
ties, such as those concluded with Canada (though not 
covering judgments from Québec), Australia, and certain 
other common law countries;3 (iii) and multilateral trea-
ties, such as—at least until the United Kingdom leaves 
the EU4 —the Lugano Convention, the Treaty on the 
Functioning of the European Union, and the latter’s juris-
dictional progeny, the Brussels Regulation Recast.5 Each 
of those patches is stitched to the other and given legal ef-
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New York courts’ jurisdiction over the defendant will sat-
isfy both the New York test of jurisdiction and the English 
concept of “international jurisdiction.”

Turning now to the final limb, recognition of the for-
eign judgment in England will be denied if the judgment 
debtor can make out any one of the following defences:

1. The foreign court had no jurisdiction. This is a 
more theoretical defence than a practical one, since 
the foreign judgment will be deemed valid by an 
English court unless and until action is successfully 
taken in the foreign court to set it aside; once set 
aside, there is no valid judgment to recognize in 
England. 

2. The foreign court exercised its jurisdiction in con-
travention of an arbitration or jurisdiction clause—
which is the case even if the foreign court addressed 
the very issue and concluded, entirely and correctly 
in accordance with its own law, that there was no 
breach.12

3. Fraud. It is an ancient principle of the English com-
mon law that fraud unravels everything.13 If the 
judgment debtor can demonstrate that the foreign 
court was either party to, or the victim of, a fraud, 
whether because the claim was false, or the testi-
mony or documentary evidence was false or both, 
then recognition of the foreign judgment in England 
will not be granted. For these purposes, the English 
court will allow what is effectively a rehearing of 
any issues relevant to the allegations of fraud that 
have already been decided against the defendant 
in the foreign court. Somewhat controversially, the 
evidence required by the English court to clear this 
hurdle will vary depending on the foreign court in 
question; for example, much more persuasive evi-
dence that a New York judge was bribed into grant-
ing a fraudulent judgment will be required by the 
English court than if the allegation concerned, for 
instance, a Venezuelan judge. 

4. Breach of standards of procedural fairness. This 
encapsulates complaints such as, (i) the defendant 
was not notified of the proceedings or was not rep-
resented in the proceedings and was not afforded 

2. “conclusive” means that it represents the court’s 
settled answer on the point, rather than, for ex-
ample, an interim answer made at an interlocutory 
hearing. 

Turning to the second limb, “international jurisdic-
tion” is established if the foreign judgment debtor either 
submitted to the foreign court’s jurisdiction or was pres-
ent within the jurisdiction of the foreign court when the 
proceedings were commenced—which is likely to mean 
when process was deemed served.8 It does not consider 
other principles of the English common law on jurisdic-
tion, such as forum non conveniens. This omission might 
be considered counterintuitive since the English private 
international law has well-established common law rules 
which determine whether an English court has jurisdic-
tion over a defendant. This becomes more intuitive, how-
ever, when one considers that the English rules recognize 
that, as a matter of comity, it would be wrong for an 
English court to hold that a foreign court had surpassed 
its jurisdiction if, had the roles been reversed, the English 
court would have declined to exercise its jurisdiction 

over a matter. Support for this principle also exists on the 
American side of the pond: “we are not so provincial as 
to say that every solution of a problem is wrong because 
we deal with it otherwise at home.”9 

The English court has held that the relevant territo-
rial jurisdiction is defined by reference to the jurisdiction 
of the court seized, so that a defendant sued in a state 
court must be within the territorial jurisdiction of the 
state, but if sued in a federal court all that is required is 
that the defendant be within the federation.10 The pres-
ence of individuals can usually be established by refer-
ence to the stamps in their passports, airline tickets etc., 
but whether a corporation is present can be trickier to de-
termine. A company is present if it has a reasonably fixed 
and definite place of business, maintained by the compa-
ny and from which its business is done.11 Temporary vis-
its by officers or agents of the company will not suffice, 
even if—again, counterintuitively—a foreign court may 
regard such visits as sufficient to exercise its jurisdiction 
against the company. It is, therefore, important that a 
New York attorney wishing to bring proceedings against 
an English company in New York, with a view to enforc-
ing the ensuing judgment in England, ensures that the 

“It is, therefore, important that a New York attorney wishing to bring pro-
ceedings against an English company in New York, with a view to enforcing 
the ensuing judgment in England, ensures that the New York courts’ juris-

diction over the defendant will satisfy both the New York test of jurisdiction 
and the English concept of ‘international jurisdiction.’”
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2. Does non-compliance with the New York court’s 
order for service by alternative means give rise to 
the English common law defence to recognition 
that there has been a breach of the standards of 
procedural fairness in the foreign proceedings?

This article need not introduce cryptocurrencies and 
the blockchain technology, since that has already been 
done admirably by this journal.15 Whilst cryptocur-
rencies such as bitcoin are still in their nascent stages, 
the English court has already recognized their value 
and utility. Although more commonly featured in the 
criminal courts, in the context of offences under the 
Computer Misuse Act 1990,16 or as demonstrating the 
ability to evade justice as a consideration relevant to the 
grant or denial of bail,17 the use of a cryptocurrency in 
and of itself is by no means illegal. Adopting the Eng-
lish common law principle that everything which is not 
forbidden is allowed,”18 there is no prohibition against 
cryptocurrencies in England. As such, unless and until 
the United Kingdom’s legislature outlaws cryptocur-
rencies, there is nothing illegal about buying or using 
cryptocurrencies as a means to effect payment between 
willing contracting parties. That is not to say it is le-
gal tender; a judgment debtor does not satisfy a debt 
in pounds sterling if he pays the judgment creditor in 
bitcoin, but there is nothing to suggest that a contract 
where the contract price was to be paid in bitcoin would 
not be enforced. However, as set out in paragraph 11 
above, only final judgments for fixed sums of money can 
be executed once recognized. Is the sum of 100 bitcoin a 
fixed sum of money? If bitcoin is to be treated as analo-
gous to a foreign currency, the answer to this question 
can be found in the House of Lords decision in Miliangos 
v. George Frank Ltd.19 Until that decision, a long line of 
English jurisprudence held that all contractual debts for 
a liquidated sum in a foreign currency were to be paid in 
pounds sterling at an exchange rate calculated at the date 
of breach. That rule prejudiced Miliangos, who was owed 
a sum in Swiss francs, since during the life of the English 
litigation there was a steep fall in the value of the pound 
against the franc—such that, by the time of judgment, 
the judgment sum (in pounds) was worth much less than 
the original Swiss franc debt. Accordingly, the issue be-
fore the House of Lords was whether the English courts 
were able to order a judgment in any currency other than 
pounds sterling. The Lords held that judgments may be 
given in an English court in a foreign currency, or the 
sterling equivalent, at the date the court authorizes en-
forcement of the judgment. The court has widened the 
scope of the rule in Miliangos in subsequent judgments. It 
now applies to claims for damages for breach of contract 
(both liquidated and unliquidated) and tortious claims 
governed by English law. 

The English court’s ability to recognize judgments 
in one currency, as an English judgment for a debt in an-

the opportunity to be heard, or (ii) the foreign court 
violated the principle of finality by reopening a 
final decision without good reason. Many of these 
complaints will now be grounded in arguments 
made under the Human Rights Act 1998 (which 
must be observed by all UK courts), but their avail-
ability have always existed under the common law.

5. Existence of a prior English judgment. If a prior 
English judgment is inconsistent with the foreign 
judgment, then the foreign judgment cannot be rec-
ognized in England.

6. The recognition of the judgment would be contrary 
to public policy. Judgments giving effect to laws 
that are repugnant to human rights will be denied 
recognition, either as a matter of the pre-existing 
common law rules or as incompatible with the 
Human Rights Act 1998.

It is important to note that the circumstances de-
scribed in paragraph 6, above, are very narrowly circum-
scribed and so it is very rare that an application to set 
aside is made by a New York judgment debtor and rarer 
still that it is successful.

The procedural significance of recognition is that once 
a foreign judgment is recognized by an English court, it 
creates an English obligation that can be enforced in Eng-
land by way of an action for debt. Accordingly, only final 
judgments for fixed sums of money are amenable to a 
process of execution once recognized without a further ap-
plication for an appropriate remedy (such as would be the 
case for a foreign non-money judgement for, say, specific 
performance or delivery up).

How Will the English Jurisdiction Cope in the 
Digital Age?

Now that the common law rules of recognition have 
been briefly sketched out, the scene is set to consider the 
English jurisdiction’s ability to adapt to the challenges 
arising from the digital age. In particular, consider a 
hypothetical New York judgment for the payment of 
100 bitcoin, where the initial summons commencing the 
hypothetical proceedings had been served via Facebook 
only, in breach of a New York court’s direction for alter-
native service via Facebook as a backstop to the service 
upon the defendant at his or her known email address 
(as was allowed in the case in F.T.C. v. PCCare247 Inc.).14 
There are two issues in play under this scenario, each of 
which is dealt in turn below:

1. Is a judgment for 100 bitcoin a judgment for a fixed 
sum of money such that once recognized by the 
English court, there will be no need for a further 
application for an appropriate remedy in order for 
the judgment to be executed?
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of market demand. It is that feature which may make an 
English court reluctant to recognize a bitcoin judgment 
as a matter of course and simply convert it into sterling 
at the date of payment. If, as had been the case up until 
January 2018, bitcoin has risen in value sharply between 
the time the foreign proceedings were commenced and 
the foreign judgment recognized, then such an automatic 
conversion would risk being unfair to the judgment 
debtor. On the other hand, the judgment creditor could 
argue that the volatility and speculative nature of bitcoin 
is well known, and the judgment debtor should not have 
agreed to pay a contract sum expressed in bitcoins if he 
or she did not want to be so bound. It is these competing 
arguments that may call for a judicial inquiry into the 
proper conversion rate. Such an inquiry is available to 
the judgment creditor since he or she could commence a 
claim in the English court against the judgment debtor 
and, unless an exception to the doctrine applies,23 the 
New York judgment will be recognized as res judicata as 
to the merits of the underlying claim, leaving the English 
court to order the enquiry.

What about asset classes other than currency? This 
journal has already explored how,

1. regulatory agencies in the United States have ar-
gued, with some success, that in spite of a lack of 
significant legislation or regulatory frameworks, 
“[b]itcoin and other digital currencies are subject 
to their jurisdiction because they are . . . simultane-
ously commodities, money, property, and (some-
times) securities,”24 and 

2. unlike in the United States, “the Cayman Island’s 
Securities Investment Business Law narrowly 
defines securities subject to that law, which does 
not cover cryptocurrencies,” although the authors 
note that cryptocurrency trading could “easily be 
captured by existing regulatory regimes” in the 
Cayman Islands and would “probably fall under 
the control of the Cayman Island’s Money Services 
Law.”25

In comparison, the United Kingdom lags behind with 
one of its principal regulators, the Financial Conduct Au-
thority (FCA), only announcing in April of this year that 
it would unveil “guidelines” on cryptocurrency policy 
later this year.26 The FCA’s website still acknowledges 
that “cryptocurrencies are not currently regulated by the 
FCA provided they are not part of other regulated prod-
ucts or services.”27 The absence of a regulatory or statu-
tory framework for the classification of cryptocurrency 
as a commodity, security or other asset class, however, 
should not complicate recognition proceedings per se. If 
the English court was not willing to consider bitcoin as a 
currency, taking it out of the scope of the Miliangos rule 
described above, the judgment creditor could still com-
mence a claim in the English court and, as before, unless 

other currency, gives the process of enforcing the debt in 
England a degree of pragmatism. For example, if a judg-
ment creditor wishes to enforce his judgment against the 
judgment debtor’s English bank account, he can apply 
to the court for a third party charging order against the 
bank in question and ensure that the currency expressed 
on the judgment matches the currency of the bank ac-
count. Where the English judgment is given in a foreign 
currency, the order should state, “It is ordered that the 
defendant pay the claimant (sum in foreign currency) 
or the Sterling equivalent at the time of payment.”20 Ac-
cordingly, if the New York judgment was for U.S. $100, 
upon the order for recognition being made in England, 
the court would order the payment of U.S. $100 or the 
Sterling equivalent at the time of payment. So, assum-
ing the English court would treat the sum of 100 bitcoin 
as being analogous to a foreign currency, it could carry 
out the same exercise using the conversion rate appli-
cable at the time ordered for payment. But is that a likely 
analogy? 

There is no English authority on this question. The 
jurisprudence of the European Court of Justice has 
recognized cryptocurrencies as a contractual means of 
payment between consenting parties, as part of an ex-
amination of their treatment for certain tax purposes, 
but the law has not gone further than this. In Skatteverket 
v. Hedqvist,21 the European Court of Justice was required 
to give a preliminary ruling on a reference from the 
Swedish court concerning the interpretation of Directive 
2006/112 (Principal VAT Directive) and whether transac-
tions to exchange a traditional currency for bitcoin, or 
vice versa, were subject to VAT.22 In her advisory opin-
ion to the European Court of Justice, Advocate General 
Kokott observed that,

virtual currency has no purpose other 
than to be a means of payment . . . the 
“bitcoin” virtual currency, being a con-
tractual means of payment, cannot be 
regarded as a current account or a de-
posit account, a payment or a transfer. 
Moreover, unlike a debt, cheques and 
other negotiable instruments referred to 
in Article 135(1)(d) of the VAT Directive, 
the “bitcoin” virtual currency is a direct 
means of payment between the opera-
tors that accept it.

But unlike air miles, Amazon credits or another 
retailer’s loyalty points, which are all centralized with 
supply controlled by the issuer of the so-called virtual 
currency, cryptocurrencies such as bitcoin are decentral-
ized and not created or controlled by a single central 
entity. This helps to explain why the value of cryptocur-
rencies is so volatile; with price being purely driven by 
demand, unmitigated by the interventions of monetary 
policymakers, a cryptocurrency’s price is a pure function 
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an exception to the doctrine applies, the New York judg-
ment will be recognized as res judicata, as to the merits 
of the underlying claim, leaving the judgment creditor 
free to apply for an order for delivery up of the bitcoins. 
Unless and until Parliament makes cryptocurrencies ille-
gal, such that recognition of the foreign judgment would 
be contrary to public policy, a judgment creditor will at 
least be able to convert his or her foreign bitcoin judg-
ment into an order for delivery up.

We turn now to the second question of whether a 
defence exists to deny recognition on the basis that there 
has been a breach of the standards of procedural fairness 
in the foreign proceedings. Although there is little case 
law on the point, commentators agree that an argument 
that there has been a technical breach in the mode or 
manner of service in the foreign court is insufficient.28 
The judgment debtor needs to show that he has not 
been made aware of the commencement of the foreign 
proceedings.29 So if the judgment creditor can persuade 
the court that the judgment debtor did access his or her 
Facebook account on a sufficiently regular basis so as 
to have received the summons in good time, arguments 
that the judgment creditor failed to also serve by email 
are likely to fall on deaf ears and recognition would not 
be denied on this basis.

Conclusion 
Although it remains to be seen how the English 

courts will react to a claim for recognition of a New York 
judgment for the payment of a sum in bitcoin, the English 
courts have at their disposal the necessary machinery to 
deal with such a problem. To facilitate an enforcement ac-
tion taken against assets in the United Kingdom, lawyers 
drafting a contract for a counterparty who wishes the 
contract sum to be expressed in bitcoin should include 
a liquidated damages clause stipulating that the bitcoin 
sum is convertible to a recognized traditional currency 
upon proceedings being issued to recover that sum. The 
clause should also provide a mechanism for determin-
ing the applicable exchange rate and the date of conver-
sion. This will either (i) enable the court first seized with 
the matter to make its award in a recognized traditional 
currency, such that enforcement in England is possible 
immediately after recognition; or (ii) failing an award 
being made in a recognized traditional currency, enable 
the English court to conduct its enquiry at the proper 
conversion rate. In the absence of such a clause, the Eng-
lish court will still recognize the judgment creditor’s en-
titlement to the bitcoins, but proceedings will need to be 
brought for an order for delivery up of the bitcoins. 

A judgment debtor may cry foul in respect of any 
aspect of the foreign proceedings, but the English court is 
accustomed to such ploys and will accordingly only re-
fuse recognition on the basis of some irregularity if it has 
caused real injustice.
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If the recognition of a judgment is challenged or if 
the enforcement of a foreign judgment is required, an ap-
plication can be filed in order to have the court hold that 
the conditions for recognition are met (Article 67 of Law 
218/1995). The parties and any person who is interested 
therein may apply for judicial review, which takes place 
before the Court of Appeal. The Court of Appeal has ju-
risdiction based on the defendant’s residence or the place 
of enforcement. The Court of Appeal ruling may then be 
challenged before the Italian Supreme Court (Corte di Cas-
sazione). If the recognition is questioned in the course of a 
trial, the judge can decide on incidental recognition, with 
effects limited to that single case. 

Under no circumstances can the merits of the case on 
which the foreign judgment was passed be reviewed.  

The most relevant requirements are unquestionably 
the respect of the rights of defence and of public policy. 
We will, therefore, examine some cases where such issues 
were discussed.  

B. Respect of Essential Defence Rights and the  
Adversarial Principle 

When the enforcement of a foreign judgment is re-
quested, especially in case of a default judgment, the 
judgment debtor very often claims that it did not have the 
opportunity to present a proper defence case in the for-
eign jurisdiction. 

The Italian legal system traditionally pays great atten-
tion to the adversarial principle (principio del contraddit-
torio), which is also enshrined in the Italian Constitution: 
courts always make sure that all parties are duly informed 
of a claim and are given due time to prepare their defence. 
A default judgment can only be issued if it is proven that 

The Recognition and Enforcement of Foreign Awards 
in Italy 
By Irene Grassi, PhD, and Eva Knickenberg-Giardina

I. Introduction
Italy’s enactment of its current legislation on private 

international law (Law 218/19951) completely changed 
the approach to recognizing foreign judgments compared 
to the past. The basic assumption now underpinning the 
Italian legal system is that decisions issued by foreign 
judicial bodies are automatically recognized in Italy, pro-
vided they fulfil specific essential conditions. 

Domestic law applies whenever a judgment is issued 
in a country which is neither part of the European Union, 
due to superseding EU Regulations, nor a party to a rel-
evant international treaty with Italy. 

On the contrary, the recognition of arbitral awards is 
always subject to prior judicial review, pursuant to the 
domestic rules that follow the New York Convention of 
1958, to which Italy is a party. 

This article will discuss Italian domestic legislation 
on the recognition and enforcement of civil judgments 
passed by both courts and arbitration boards. 

II. Foreign Civil Judgments 

A. Automatic Recognition and Limited Judicial 
Review

According to Article 64 of Law 218/1995, foreign 
judgments are automatically recognized in Italy, pro-
vided: (1) the foreign court had jurisdiction according to 
the jurisdiction criteria applied in Italy; (2) the defendant 
received service in accordance with foreign law and the 
defendant’s essential rights were respected; (3) the par-
ties appeared, or default of appearance was declared, in 
accordance with foreign law; (4) the judgment is final ac-
cording to foreign law; (5) the judgment is not in conflict 
with final Italian judgments (res iudicata); (6) there is no 
lis pendens in Italy; and (7) the effect of the foreign judg-
ment is not contrary to Italian public policy. 

This rule applies to civil judgments issued by judicial 
bodies, thereby excluding criminal judgments and arbi-
tral awards. In addition, it does not apply to provisional 
measures or awards, whether or not provisionally en-
forceable, which are still subject to appeal. 

An even broader range of recognition is granted 
to foreign measures regarding family law or personal 
rights. This includes, in addition to judgments, adminis-
trative orders or statements such as marriage certificates. 
According to Article 65 of Law 218/1995, these measures 
are simply recognized where public policy and essential 
defence rights are respected, provided they comply with 
foreign law. 
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regarded as a sub-category of public policy and are some-
times defined as “procedural public policy.” 

The requirement whereby foreign judgments must 
respect Italian public policy as a condition for their recog-
nition in Italian courts was already enshrined in the Ital-
ian Civil Code of 1865. Therefore, both scholars and the 
courts have long been discussing the scope and content of 
this important instrument. This notion is not a pre-estab-
lished concept, rather it changes along with the evolution 
of the legal system, which is also a reason for its success 
among lawyers. 

According to the Italian Supreme Court, interna-
tionally relevant public policy is the set of fundamental 
principles underpinning the ethical and social structure 
of the Italian community during a specific historical time, 
together with the imperative rules enshrined in the Ital-
ian Constitution and in the laws regulating the most im-
portant legal instruments contained in the legal system.8 
More recently, the definition has evolved to incorporate 
the supreme values that Italy shares at a supranational 
level, in particular in the European Union.9 

In fact, when examining whether a foreign judgment 
is in accordance with or against Italian public policy, the 
subject of this assessment is not the judgment as such, 
rather its effects in Italy. Therefore, even where a judg-
ment contains statements which are inconsistent with 
Italian law, it can nevertheless be recognized if the ef-
fects of the judgement are in accordance with the main 
principles of the Italian system. This was stated in a case 
concerning the recognition of an award issued by the Cir-
cuit Court of Cook County, Illinois and dealing with the 
division of a couple’s property after their divorce.10 The 
American judgment attributed to the wife the property of 
an estate in Italy exclusively belonging to the husband, a 
decision which would not be allowed under Italian law. 
The Italian Supreme Court rejected the husband’s argu-
ment that the foreign judgment violated public policy, 
and particularly private property rights, affirming that 
such an exam concerned the merits of the case and was 
therefore precluded. On the contrary, the effects of the for-
eign judgment did not violate any essential values of the 
legal system, so that the award could be enforced in Italy.  

The interesting aspect of this approach is that, since 
not all imperative rules are considered as public policy, 

the defendant received the summons in compliance with 
all formal requirements in due time before the hearing.2 
Equality of arms throughout the proceedings is also 
crucial. 

Consistent with this, an Italian court denied recog-
nition in a case where the notice of proceedings before 
a foreign court (in this case the High Court of Asmara, 
Eritrea) was given by publication in a local newspaper 
rather than being sent directly to the defendants address 
in Italy,3 or where the defendant was given only  five 
days notice to appear in court,4 which was considered in-
sufficient to develop an appropriate defence. 

In the above cases, although local law had been com-
plied with, the foreign judgment was held to be ineffec-
tive in Italy. 

However, the Supreme Court has also clearly held 
that respect of the defence rights does not mean that all 
Italian procedural rules should be followed: what counts 
is respect of the fundamental principles of the legal sys-
tem and, above all, the adversarial principle. 

Therefore, in a ruling passed in March 2000 concern-
ing the recognition of a judgment issued by the Supreme 
Court of the State of New York,5 the Italian Supreme 
Court held that although comprehensive explanatory 
statements were required in Italian judgments, they were 
not considered as essential in case of foreign rulings. 

More recently, the courts have been less tolerant of 
alleged violations of defence rights in cases where the de-
fendant failed to appear before the relevant foreign court.  

In September 2015, the Italian Supreme Court ex-
amined a judgment issued by the District Court of the 
Northern District of Georgia, Atlanta Division, condemn-
ing an Italian company to pay more than U.S. $495,000,00 
in default payments.6 Even though the defendants 
claimed that they had not been duly served the motion 
for default judgment, the judge held that their defence 
rights had not been violated since the notice had been 
sent by email to the defendants’ Italian lawyers. Further-
more, the defendants had the possibility to appoint law-
yers but had decided not to do so. 

In a landmark case in 2017, in which a judgment 
granting punitive damages was recognized in Italy for 
the first time (further discussed below), the Italian Su-
preme Court held, quite drastically, that a party cannot 
“entrench itself behind recognition” after failing to assert 
its rights before a foreign court.7 

C. Public Policy

1. Scope
The requirement which is frequently invoked when 

challenging a foreign judgment reflects a respect for Ital-
ian public policy. In fact, essential defence rights are often 
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In a very controversial ruling passed by the Supreme 
Court in May 2018,17 it was held that foreign judgments 
granting stepchild adoptions of same-sex parents were 
not contrary to Italian public policy. In the past, the court 
had denied such recognition by insinuating that adoption 
was only allowed by married couples, which are strictly 
heterosexual in Italy, according to a fundamental principle 
of Italian law. Yet in this case, since the parents had legally 
married in France, thereby recognizing their marriage in 
Italy, the court held that French adoption judgments did 
not violate public policy. Since the guiding principle at the 
center of the adoption judgment was the interest of the 
child in living in a stable family, the parents’ gender did 
not affect their parental responsibility. 

4. Punitive damages 
Outside the scope of family law, the notion of public 

policy has significantly evolved in Italy as a result of the 
enforcement of a judgment issued by the District Court 
of Appeal of the State of Florida, which granted punitive 
damages against an Italian manufacturer of motorcycle 
helmets that were found to be defective.18 

In the Italian civil legal system, damages have a 
compensatory function whereas punitive damages were 
reserved to criminal law. Until this case, foreign civil judg-
ments awarding punitive damages had always been con-
sidered contrary to public policy. 

In the much-debated sentence passed in July 2017, 
the Italian Supreme Court recognized that public policy 
had evolved to include the values that Italy shared at a 
supranational level, in particular in the European Union, 
and that Italy could not refuse to recognize legal arrange-
ments that were widely accepted at the international 
level. Moreover, the court held that Italian legislation did, 
in fact, grant some sort of civil punitive damages in some 
specific matters. Therefore, a foreign judgment granting 
punitive damages is not contrary to public policy pro-
vided that it is based on foreign laws that satisfy the prin-
ciples of legality, foreseeability and of quantitative limits 
of penalties. 

Notwithstanding this significant development, the 
domestic approach to civil damages has not changed and 
is not expected to change in the near future. 

III. Arbitral Awards 

A. The New York Convention of 1958
Italy has adopted the New York Convention of 10 

June 1958 on the Recognition and Enforcement of Foreign 
Arbitral Awards,19 formulating no reservations or declara-
tions. Therefore, the New York Convention applies also to 
awards made in non-contracting States. 

Unlike civil judgments, foreign arbitral awards al-
ways need judicial review. The application for recognition 
and enforcement is regulated by Articles 839 and 840 of 
the Italian Civil Procedure Code (codice di procedura civile), 

the recognition of foreign judgments can often have ef-
fects that are not envisaged by the Italian legal system. 

2. Decisions concerning family law 
Most case law dealing with public policy con-

cerns family law. Due to the importance of the values 
at stake in these cases (such as marital status, rights of 
the children, non-discrimination and personal and re-
ligious principles), public policy is often invoked as a 
barrier against legal systems that are regarded as being 
incompatible. 

As early as 1969, the Supreme Court of Italy held that 
a declaration of repudiation (the husband’s unilateral 
decision to put an end to a marriage) was considered 
to be against Italian public policy.11 In 1985, an Iranian 
law, which grants child custody to the father in case of 
divorce, was also regarded as being against Italian public 
policy for violation of the principle of non-discrimina-
tion. Some foreign laws, such as the Moroccan law deny-
ing full status to children born outside marriage, have 
also been held to be against Italian public policy.12 

However, this is not always the case. In a judg-
ment passed by the Supreme Court in 1999,13 the court 
recognized the effects in Italy of an Islamic marriage 
celebrated in Eritrea as a condition for the granting of in-
heritance rights to the widow of an Italian national. The 
late husband’s children invoked public policy since Is-
lamic marriage envisages polygamy and repudiation, but 
the Supreme Court held that these issues did not concern 
the case and that the marriage had been duly celebrated 
abroad, thereby producing effects in Italy. Similarly, in 
2016,14 the Supreme Court recognized the effects in Italy 
of a marriage celebrated in Pakistan where one of the 
spouses had not attended the wedding but had given her 
consent over the phone. The Supreme Court in that case 
held that Italian public policy only required the spouses 
to express their conscious consent before a public officer 
but did not require them to be physically present. 

3. Same-sex marriage and stepchild adoption
In recent times, the most interesting developments 

have concerned the recognition of same-sex marriages 
and stepchild adoptions by same-sex parents. Although 
same-sex civil unions are now allowed in Italy and have 
almost the same effects as heterosexual marriage, same-
sex couples cannot yet get married. Adoption by same-
sex parents is also prohibited. 

In order to avoid circumvention of the national 
rules, a marriage celebrated abroad by couples in which 
one or both spouses are Italian cannot be recognized in 
Italy as such and is downgraded to being a civil union.15 
However, according to Italian private international rules, 
same-sex marriages celebrated abroad between foreign 
nationals, provided they are valid according to the coun-
try where they were celebrated, are recognized in Italy; 
gender not being viewed as a public policy limit.16 
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both of which have been amended and rephrased to en-
sure compliance with the Convention. 

Judicial review is conducted before the Court of Ap-
peal where the defendant resides,or, if the defendant 
resides outside Italy, before the Court of Appeal in Rome. 
Pursuant to a recognition petition, the Court assesses in-
audita altera parte, the formal requirements of the award 
and the conditions set forth in Article V.2 of the Conven-
tion. To specify, the subject matter must be capable of 
settlement by arbitration and the award must not be con-
trary to public policy. 

The defendant is then notified of the decision and can 
challenge it within 30 days, before the same Court, giving 
one or more reasons established in Articles V.1 and V.2 of 
the New York Convention. The review of the merits of the 
case is always excluded. 

The award cannot be enforced until the case is set-
tled, though the claimant may seek an interim measure. 

Court of Appeal decisions can be reviewed by the 
Italian Supreme Court. 

B. Public Policy and Antitrust Rules in Arbitral  
Cases 

The scope of public policy as a limit to the recogni-
tion of foreign arbitral awards is comparable to that dis-
cussed above in relation to foreign judgments. However, 
there are some specific features. 

Following a European Court of Justice sentence 
passed in 1999, antitrust rules that prohibit restrictive 
agreements and the abuse of a dominant position are 
regarded as a matter of public policy within the meaning 
of the New York Convention. This is so that questions 
concerning the interpretation of antitrust rules should 
be open to examination by national courts asked to de-
termine the validity of an arbitration award.20 However, 
according to Italian courts, the arbitrators’ interpretation 
of such rules relates to the merits of the case and cannot 
be reviewed by national courts. The issue was raised in a 
case in which a Swiss company claimed the violation of a 
licence agreement by its Italian licensee; the latter argued 
that the agreement contained clauses that were contrary 
to EU antitrust rules, such as the prohibition of passive 
sales, and such clauses were null and void; the licensee 
was not successful before the arbitration court and the 
licensor was awarded damages. During enforcement pro-
ceedings in Italy, the licensee claimed that the award was 
contrary to public policy since it violated EU antitrust 
rules. However, the Court of Appeal of Florence21 ruled 
that the public policy assessment did not encompass the 
arbitrators’ interpretation of the parties’ agreements. In 
other words, in order for public policy to be respected, it 
was sufficient in this case that the arbitrators had taken 
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outside the scope of judicial review.  

http://www.unife.it/giurisprudenza/studiare/private-international-law/materiale
http://www.unife.it/giurisprudenza/studiare/private-international-law/materiale
http://pluris-cedam.utetgiuridica.it
http://www.italgiure.giustizia.it/sncass
http://www.italgiure.giustizia.it/sncass


NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2                    61    

Whilst these countries 
are reciprocating countries, 
it does not mean that all 
judgments from those coun-
tries will be able to be reg-
istered. There are a number 
of conditions which must 
be met in order to be able to 
rely on the Reciprocal En-
forcement Law.

What Judgments Can Be 
Registered?

A judgment of a recip-
rocating country can only be 
registered pursuant to the 

Reciprocal Enforcement Law 
if it satisfies a number of conditions. 

• The first of these is that it is a judgment of a “supe-
rior court” of the reciprocating country. The defini-
tion of a “superior court” is set out in secondary 
legislation. So, in the case of England and Wales, 
for example, judgments of the Supreme Court, 
Court of Appeal and High Court can all be regis-
tered. However, judgments of the County Court 
cannot and therefore must be enforced by way of 
the common law. 

• The judgment must be for a debt or a definite sum 
of money, other than a sum payable in respect of 
taxes or similar charges, or a fine or other penalty. 

• The judgment must be final and conclusive. A judg-
ment will be final and conclusive notwithstanding 
the fact an appeal is pending or that the time period 
for making an appeal is still open.

• The judgment must not be more than six years old. 

• The court of the reciprocating country must have 
had jurisdiction to grant the judgment. Whether a 
foreign court has jurisdiction is determined by ref-
erence to Guernsey laws rather than the laws of the 
reciprocating country. 

 For actions in personam, the Reciprocal Enforcement 
Law deems the foreign court to have had jurisdic-
tion, where the judgment debtor was the defendant, 
if he or she, (1) submitted to the jurisdiction of the 
foreign court by voluntarily appearing in the pro-
ceedings or agreed to submit; (2) counterclaimed in 
the proceedings; (3) was resident in the jurisdiction 
of the foreign court at the time of the proceedings 

Introduction
Guernsey is one of the 

Channel Islands, situated 
between France and Eng-
land. Whilst a British Crown 
Dependency (like Jersey and 
the Isle of Man), it is a dis-
tinct jurisdiction from Eng-
land and Wales, and has its 
own separate legal system 
that is rooted in Norman 
French customary law. 

As a result, Guernsey 
has its own unique laws and 
customs for dealing with the 
enforcement of foreign judg-
ments and arbitral awards. This article is intended to be 
a practical and informative guide on the ways in which 
foreign judgments and arbitral awards can be enforced in 
Guernsey.

Guernsey is a major offshore finance centre and, as a 
result, the home to many trusts, asset holding companies, 
offshore bank accounts, investment funds and the like, 
which may form part of the wealth structuring of individ-
uals and companies against whom judgments may have 
been obtained in other countries. It is therefore common 
for worldwide judgment creditors to enforce judgments 
in Guernsey.

Foreign Judgments
There are two routes to enforcement of foreign judg-

ments in Guernsey: (i) pursuant to statute, by reliance on 
the Judgments (Reciprocal Enforcement) (Guernsey) Law, 
1957 (as amended) (“Reciprocal Enforcement Law”); and 
(ii) pursuant to the common law. 

Enforcement By Way of Statute
The Reciprocal Enforcement Law provides for the 

recognition and enforcement of a foreign judgment by 
way of registration. The scope of the Reciprocal Enforce-
ment Law is limited to jurisdictions which offer recipro-
cal treatment to judgments of the Guernsey courts. 

There are a limited number (and somewhat surpris-
ing group) of reciprocating countries. These countries in-
clude: England and Wales, the Isle of Man, Israel, Jersey, 
the Netherlands, Curacao and St. Maarten (previously 
known as the Netherlands Antilles), Northern Ireland, 
Italy, Scotland, and Surinam. 

Enforcing Foreign Judgments and Arbitral Awards 
in Guernsey
By Gareth Bell and Emma Taylor
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Enforcement by way of common law
In the case of foreign judgments which cannot be reg-

istered under the Reciprocal Enforcement Law, the only 
route open to enforce them is by way of the common law.

Enforcement by way of the common law requires the 
judgment creditor to sue on the foreign judgment in the 
same manner as they would a civil debt. 

What Judgments can be Recognized/Enforced?
Similar conditions apply to judgments enforced pur-

suant to the common law as apply to registration under 
the Reciprocal Enforcement Law.

The judgment must be final and conclusive, be for a 
debt or definite sum of money (but not payable in respect 
of taxes of a fine or penalty) and granted by a court which 
had jurisdiction (in this case usual conflicts of law prin-
ciples apply).

It is not, however, necessary for the judgment to be a 
judgment of a superior court.

What Judgments Cannot be Recognized/Enforced?
If the judgment can be recognized under the Recipro-

cal Enforcement Law, it is not possible to enforce it pursu-
ant to the common law route. 

In addition, a foreign judgment is not capable of en-
forcement under the common law if it was obtained by 
way of fraud, or if it is contrary to public policy or prin-
ciples of natural justice. 

What is the Process for Recognition/Enforcement?
In order for a judgment creditor to enforce a foreign 

judgment pursuant to the common law it must sue on the 
judgment as if it were a civil debt, which will require the 
commencement of fresh proceedings in Guernsey. 

In order to commence proceedings in Guernsey it is 
necessary to prepare a “summons” and a “cause” (similar 
to a claim form and particulars of claim in England and 
Wales, or a complaint in the United States) setting out the 
details of the foreign judgment and confirming that it has 
not been satisfied. 

Where the judgment debtor is resident outside of 
Guernsey (but enforcement is sought in Guernsey because 
assets are situated here) it will be necessary to make an 
application to the Royal Court for permission to serve the 
summons outside of the jurisdiction. Such applications 
are made ex parte.

Once service has been affected on the judgment 
debtor, the summons will specify a “return date” for the 
judgment debtor to appear before the Royal Court. On 
the return date, the judgment creditor will usually apply 
for summary judgment and unless the judgment debtor 
is able to establish one of the reasons for not recognizing 
the foreign judgment—e.g., that the foreign court did not 

(or in the case of a company had its principal place 
of business there); or (4) had an office or place of 
business there and the action was in respect of a 
transaction effected through that office. Where the 
judgment debtor was the plaintiff the foreign court 
will be deemed to have had jurisdiction. 

 For actions relating to immovable property, or in 
an action in rem relating to movable property, the 
test is whether the property in question was at the 
time of the proceedings situate in the same juris-
diction as the court.

What Judgments Cannot Be Registered?
In addition to satisfying the conditions above, there 

are a number of foreign judgments that are not capable of 
being registered under the Reciprocal Enforcement Law. 
These include:

• Judgments that have been wholly satisfied. 

• Judgments that are not capable of being enforced 
by execution in the court of the reciprocating coun-
try.

• In personam judgments that relate to matrimonial 
matters, the administration of a deceased person’s 
estate, insolvency and winding up of companies, 
and lunacy or guardianship of infants. 

What Is the Process for Registration?
In order to register a judgment under the Recipro-

cal Enforcement Law, a judgment creditor must apply to 
the Royal Court of Guernsey seeking permission for the 
judgment to be registered. An application for registration 
may be made on an ex parte basis.

The application must also be accompanied by a sup-
porting affidavit. This must include a certified copy of 
the foreign judgment and a statement that the judgment 
creditor is (a) entitled to enforce the foreign judgment, 
and (b) that the foreign judgment has not been satisfied. 

The Royal Court of Guernsey is able to impose condi-
tions on the registration of a foreign judgment, including 
requiring that notice of the registration of the judgment is 
given to the judgment debtor and making provision for 
security for costs. 

Following registration, a certified copy of the foreign 
judgment and certificate will be provided to the judg-
ment creditor. The judgment debtor then has a period 
of fourteen days (unless this has been extended by the 
Royal Court) to apply to have the registration set aside. 

What is the Effect of Registration?
Once registered, the foreign judgment is enforceable 

in Guernsey in the same way as a Guernsey judgment 
(see below for methods of enforcement). 
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sion to arbitration or contains decisions on matters 
beyond the scope of the submission to arbitration 
(although those decisions that are within the scope 
are enforceable). 

• The composition of the arbitral tribunal or the ar-
bitral procedure was not in accordance with the 
agreement of the parties or, failing such agreement, 
with the law of the country in which the arbitration 
took place. 

• The award has not yet become binding on the par-
ties or has been set aside or suspended by a compe-
tent authority of the country in which, or under the 
law of which, it was made. 

• The award is in respect of a matter that is not ca-
pable of settlement by arbitration, or if it would be 
contrary to public policy to recognize or enforce the 
award. 

What is the Process for Recognition/Enforcement?
An arbitral award that complies with the require-

ments set out in the 2016 Arbitration Law is automatically 
recognized as binding on the parties to the award and is 
capable of being relied upon by way of defence, setoff or 
otherwise in any civil legal proceedings in Guernsey. 

In order to enforce an arbitral award under the 2016 
Arbitration Law, it is necessary to apply for the per-
mission of the Royal Court (similarly as with foreign 
judgments under the Reciprocal Enforcement Law (see 
above)).

In order to obtain permission, the applicant must pro-
vide the Royal Court with a duly authenticated original 
award or a duly certified copy of it, and the original ar-
bitration agreement or a duly certified copy. If the award 
or agreement is in a foreign language, the applicant must 
also provide a translation of the document which must be 
certified by an official or sworn translator or by a diplo-
matic or consular agent. 

What is the Effect of Recognition/Enforcement?
As stated above, if an award satisfies the require-

ments set out in the 2016 Arbitration Law, it is treated as 
binding on the parties—subject to the award—and may 
be relied upon in any Guernsey civil proceedings.

If the Royal Court grants leave to enforce the award, 
it may be enforced in the same way as a Guernsey judg-
ment (see below for methods of enforcement). 

Enforcement by the 1982 Arbitration Law
Whilst most of the 1982 Arbitration Law has been re-

pealed by the 2016 Arbitration Law, the 1982 Arbitration 
Law continues to provide for the enforcement of awards 
in arbitral proceedings that are subject to the Geneva 
Convention and the Protocol on Arbitration Clauses of 24 

have jurisdiction—the Royal Court should usually grant 
summary judgment. If the judgment debtor fails to ap-
pear on the return date, it is possible to apply for judg-
ment in default of appearance, provided it can be shown 
the summons and cause were effectively served. 

What is the Effect of Recognition/Enforcement?
If the Royal Court grants a judgment in the debt 

proceedings the judgment creditor will have a Guernsey 
judgment which it can enforce in the usual way (see be-
low for methods of enforcement).

Foreign Arbitral Awards
In a similar way to the enforcement of foreign judg-

ments, there are two principal ways of enforcing foreign 
arbitral awards: pursuant to the Arbitration (Guernsey) 
Law, 2016 (as amended) (“2016 Arbitration Law”); and 
the Arbitration (Guernsey) Law, 1982 (as amended) 
(“1982 Arbitration Law”). 

Enforcement Under the 2016 Arbitration Law
This is the main method of enforcement of foreign 

arbitral awards in Guernsey. 

The 2016 Arbitration Law provides for the recogni-
tion and enforcement of awards, which have been made 
in pursuance of a written arbitration agreement, and in a 
territory of a state which is a party to the New York Con-
vention on the recognition and enforcement of foreign 
arbitral awards.

What Arbitral Awards Can Be Recognized/Enforced?
As stated above, the 2016 Arbitration Law applies to 

awards, which have been made in pursuance of a written 
arbitration agreement, and in a territory of a state which 
is a party to the New York Convention. If the award does 
not satisfy these requirements it may nevertheless be pos-
sible to enforce it under the 1982 Arbitration Law. 

What Arbitral Awards Cannot Be Enforced?
Recognition and enforcement of an award can be 

refused if the person against whom it is invoked proves 
that

• A party to the arbitration agreement was (under 
the applicable law) under some incapacity.

• The arbitration agreement was not valid under the 
law to which the parties subjected it or, failing any 
indication of it, under the law of the country where 
the award was made.

• That person was not given proper notice of the 
appointment of the arbitrator or of the arbitration 
proceedings or was otherwise unable to present a 
case.

• The award deals with a difference not contemplat-
ed by or not falling within the terms of the submis-
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the persons subject to the award and may be relied on by 
those persons by way of defence, setoff or otherwise in 
any legal proceedings in Guernsey. 

What is the Effect of Recognition/Enforcement?
As stated above, if an award satisfies the require-

ments set out in the 1982 Arbitration Law, it is treated as 
binding on the parties, subject to the award, and may be 
relied upon in any Guernsey legal proceedings. 

If the Royal Court grants leave to enforce the award, it 
may be enforced in the same way as a Guernsey judgment 
(see below for methods of enforcement).

Methods of Enforcement in Guernsey
There are two main methods of enforcement in 

Guernsey, depending upon whether the property against 
which enforcement is sought is personalty (movable 
property such as cash, shares, art, choses in action etc.) or 
realty (immovable Guernsey property). 

Enforcement against personalty is via Her Majesty’s 
Sheriff (and possibly désastre proceedings, if the judgment 
creditor is insolvent) and enforcement against realty is via 
saisie proceedings. 

Her Majesty’s Sheriff
The main method of enforcement is by way of Her 

Majesty’s Sheriff (“HM Sheriff”), an officer of the Royal 
Court. HM Sheriff has wide powers to investigate the 
existence of assets, to arrest and (if necessary) sell person-
alty situated in Guernsey and then apply those proceeds 
to satisfy a judgment. The costs of instructing HM Sheriff 
are very reasonable.

In practice, HM Sheriff will be provided with a copy 
of the judgment and will take steps to investigate what 
personalty the debtor has in Guernsey (for example, by 
writing to all high street banks). Any personalty identified 
is then “arrested” (in the case of a bank account the funds 
will usually be transferred to HM Sheriff to hold). 

Following the arrest, the creditor (known as the ar-
resting creditor) needs to summons the judgment debtor 
to the Royal Court to see the court confirm the arrest and 
grant permission to sell the arrested items, the proceeds of 
which would be applied to satisfy the judgment.  

Désastre
If the personalty arrested by the HM Sheriff is inad-

equate to satisfy the judgment, the arresting creditor will 
(subject to at least one other debt being owed to another 
creditor) be able to initiate a Guernsey customary law pro-
cedure called désastre. Equally, if HM Sheriff arrests assets 
which are sufficient to satisfy a judgment creditor’s debt 
but is aware that other debts are due to other creditors, 
and insufficient assets are available to satisfy all debts, 
then it will be necessary to begin désastre proceedings.

September 1923 (which are also not New York Conven-
tion awards). 

What Arbitral Awards Can Be Enforced?
In addition to the requirement that the award is 

made in arbitral proceedings subject to the Geneva Con-
vention and the Protocol, an arbitral award will only be 
enforceable under the 1982 Arbitration Law if it complies 
with the following conditions set out in Section 33(1):

• It must have been made under an arbitration 
agreement that was valid under the law by which 
it was governed. 

• It must have been made by the tribunal provided 
for in the agreement or constituted in the way 
agreed to by the parties. 

• It must have been made in conformity with the law 
governing the arbitration procedure. 

• It must have become final in the country in which 
it was made. An award will not be deemed final if 
any proceedings for the purpose of contesting the 
validity of the award are pending in the country in 
which it was made.

• It must have been in respect of a matter which may 
lawfully be referred to arbitration in Guernsey. 

• Finally, it must not be contrary to the public policy 
of Guernsey.

What Arbitral Awards Cannot Be Enforced?
It is not possible to enforce an arbitral award under 

the 1982 Arbitration Law where the Royal Court is satis-
fied that

• The award has been annulled in the country in 
which it was made;

• The party against whom enforcement is sought 
was not given notice of the arbitration proceedings 
in sufficient time to enable him to present his case, 
or was under some legal incapacity and was not 
properly represented; or 

• The award does not deal with all the questions re-
ferred or contains decisions on matters beyond the 
scope of the agreement for arbitration. 

What is the Procedure for Recognition/Enforcement?
It is also necessary to seek the permission of the Roy-

al Court to enforce a foreign award under the 1982 Arbi-
tration Law. The process is almost identical to that under 
the 2016 Arbitration Law, save for the applicant must also 
provide evidence that the award has become final and 
may be required to provide evidence that the conditions 
set out in Section 33(1) of the 1982 Arbitration Law. 

Any foreign award which would be enforceable 
under the 1982 Arbitration Law is treated as binding on 
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The first stage is to obtain a preliminary vesting order 
(PVO), which gives certain rights to the creditor; these 
include the right to evict the people living in the property, 
or collect rent from tenants. 

The second stage is to obtain an interim vesting order 
(IVO) which takes the debtor’s property away from him 
and transfers it to the arresting creditor to hold on trust 
for all potential claimants against that property. 

Once the IVO is obtained, the arresting creditor must 
make a call for any other claims against the debtor’s 
property which is done by way of publication of a notice 
in the local Gazette Officielle for two successive weeks. 
Following a period of 28 days, a Commissioner is ap-
pointed to assess the claims and a date set for the final 
stage of the process—the final vesting order (FVO). This 
hearing is typically dramatic, as each creditor must de-
cide in turn, starting with those having the lowest prior-
ity, if they wish to take the real property (on the condi-

tion that they repay all higher priority creditors in full, 
immediately) or renounce their claim against the debtor. 
If substantial equity is available in the property and the 
creditor is well-resourced then it may be worth taking the 
property (strictly speaking there is not a requirement to 
return surplus equity to the judgment debtor).  

A significant quirk of saisie proceedings is, once they 
are initiated by a judgment creditor, they are deemed to 
give up their right to enforce their debt against any of 
the debtor’s other assets. As a result, judgment creditors 
should take care to satisfy themselves that the debtor’s 
real estate is sufficient to discharge the debt. As a result of 
this and the protracted and complicated procedure, saisie 
is typically regarded as a last resort. 

Corporate Insolvency
The scope of Guernsey’s corporate insolvency law 

is beyond the scope of this article, but it should be noted 
that Guernsey has a well-established system of corporate 
insolvency law, including liquidation and administration. 
The recognition and assistance of foreign liquidators, re-
ceivers and trustees in bankruptcy is frequently ordered 
by the Royal Court.

The core process of désastre begins with a hearing 
involving the arresting creditor, debtor and any other 
creditors before a Jurat (a lay magistrate) who will act as 
Commissioner and who will be responsible for marshal-
ling the claims against the debtor. At this first hearing, 
HM Sheriff will confirm that the proceeds realized by the 
arrest are insufficient to satisfy the debts of which she is 
aware. The Commissioner will then declare the debtor to 
be en etat de désastre (literally translated as, in a state of 
(financial) disaster!)

The Commissioner will then convene a meeting of 
creditors to examine the claims against the debtor. At the 
meeting, attending creditors are invited to make their 
claims against the debtor and establish an entitlement to 
any priorities over other creditors. At the conclusion of 
the meeting the Commissioner will prepare a report de-
claring dividends for each creditor, taking account of the 
various amounts and priorities of each creditor’s proven 
claims. 

The priority of claims in désastre is organized in the 
following manner: first, the cost of the désastre itself (in-
cluding HM Sheriff’s fees and the arresting creditor’s 
costs); second, the claims of creditors holding a security 
interest under the Security Interests (Guernsey) Law, 
1993; third, preferred debts (for example, debts owed to 
a landlord in relation to rent, unpaid wages and unpaid 
taxes); and finally, unsecured creditors. 

Notably, désastre does not extinguish creditors’ claims 
against the debtor to the extent that those claims remain 
unpaid (unlike bankruptcy proceedings in England 
and Wales). Therefore, there is nothing to stop a credi-
tor claiming in subsequent désastre proceedings, should 
further personal property be discovered, or initiating a 
saisie proceeding in respect of the debtor’s real estate (set 
out below), for any unpaid amounts. 

Saisie
Where a judgment debtor has real property situated 

in Guernsey it will be necessary to follow another cus-
tomary law procedure known as “saisie.” 

Saisie consists of a three-stage process that results in 
the seizure and forfeiture of the real property owned by 
the judgment debtor. 

“A significant quirk of saisie proceedings is, once they are initiated by 
a judgment creditor, they are deemed to give up their right to enforce 

their debt against any of the debtor’s other assets. As a result, judgment 
creditors should take care to satisfy themselves that the debtor’s  

real estate is sufficient to discharge the debt.”



66 NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2        

Enforcement Against Trusts
Issues in relation to enforcement against assets held 

in trust established by a judgment debtor and/or that a 
judgment debtor is a beneficiary of can be particularly 
complex. Most Guernsey trusts are discretionary trusts 
and beneficiaries do not have any beneficial interest in 
the assets of the trust against which a judgment or arbi-
tral award can be enforced; legally speaking they are a 
“mere object of a power.” 

The notion that a beneficiary of a trust has no benefi-
cial interest against which a judgment or arbitral award 
can be enforced is often alien to lawyers from civil law 
jurisdictions and even to lawyers from common law ju-
risdictions who are not especially familiar with trust law.

In order to “enforce” against the assets of a trust, it 
is therefore necessary to think laterally and explore other 
potential routes, which may include seeking to

• appoint an equitable receiver over any powers 
reserved to the judgment debtor (such as a power 
to remove the trustee, add beneficiaries and/or 
remove beneficiaries), as occurred in the Cayman 
case of TMSF v. Merrill Lynch Bank and Trust 
Company (Cayman Limited) and Others (2009);

• set aside the judgment debtor’s dispositions 
into trust on the grounds that they constituted 
fraudulent transfer on creditors, whether utilis-
ing statutory provisions such as s.423 of the UK’s 
Insolvency Act 1986 or a customary law Pauline 
action;

• establish that the trust is a “sham” and the judg-
ment debtor remains the beneficial owner of its 
assets;

• establish that, whilst not a sham, the trust is “il-
lusory” because an excessive retention of control 
by the judgment debtor never successfully alien-
ated the relevant assets, as was decided in the 
recent English case of Mezhprom v. Pugachev [2017] 
EWHC 2426 (Ch).

These avenues are complex and the prospects of 
their application and success will be highly fact specific. 
However, if a judgment debt is substantial and signifi-
cant assets are located within a Guernsey trust, they 
should be explored carefully. 

Gareth Bell is a partner and Emma Taylor is an as-
sociate in the Guernsey dispute resolution department 
at Collas Crill LLP.
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The Enforcement Act includes the basic and special 
procedural rules regarding the acknowledgement and en-
forcement of foreign judgments.

B. EU Laws
Hungary has been a member of the European Union 

since 1 May 2004, therefore the relevant community laws 
also shall be applied for enforcement of foreign judg-
ments, especially when the judgment to be enforced 
was passed by a decision within the EU. The main legal 
act governing this subject is the Regulation (EU) No 
1215/2012 of the European Parliament and of the Council 
on the Jurisdiction and the Recognition and Enforcement 
of Judgments in Civil and Commercial Matters (Brus-
sels I). This regulation superseded the previous Brussels 
I regulation, Council Regulation (EC) No 44/2001 of 22 
December 2000 on Jurisdiction and the Recognition and 
Enforcement of Judgments in Civil and Commercial Mat-
ters. It must be noted that 1215/2012/EU Regulation shall 
be applied to cases where the procedures started after 10 
January, 2015, while 44/2001/EC Regulation shall be ap-
plied to procedures commenced before that date. Besides 
those main regulations, the EU has other laws governing 
enforcement of foreign judgments regarding different, 
specific legal areas.2

C. International Legal Acts
• Hungary is signatory to several international con-

ventions and treaties concerning enforcement of 
foreign judgments. Among several other interna-
tional conventions and treaties, the following are 
the most important:3

• Hague Convention of 1 March, 1954 on Civil 
Procedure;

• Hague Convention of 15 April, 1958 concerning the 
Recognition and Enforcement of Decisions-Relating 
to Maintenance Obligations Towards Children;

• Hague Convention of 15 November, 1965 on 
the Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters;

• Hague Convention of 25 October, 1980 on the Civil 
Aspects of International Child Abduction;

• Convention on Recognition and Enforcement of 
Foreign Arbitral Awards, New York 10 June, 1958;

• Convention on Recovery Abroad of Maintenance, 
New York 20 June, 1956;

I. Introduction
When it comes to rec-

ognizing and enforcing a 
foreign civil law judgment 
in Hungary, several legal ap-
plication and practical legal 
questions arise as to whether 
such judgement was given 
in a criminal or a civil proce-
dure. In this article, we shall 
answer those questions, ini-
tially in terms of the applica-
ble laws and then the practi-
cal aspects. Since the extent of 
this article is limited, it is not 
possible to get into the very details of this topic. First, we 
provide a broad, but comprehensive, description of the 
basics of the applicable Hungarian legal rules governing 
this field. Second, through specific cases, we explain the 
jurisprudence of the supreme court of Hungary, namely 
the Curia (Kúria in Hungarian). We note that recognizing 
and enforcing judgements drawn in criminal cases are 
not the subject of this article, because this is an examina-
tion of this topic in the field of civil law.

II. Domestic and International Laws to Be 
Applied

When enforcing foreign judgements in Hungary, the 
laws of three different jurisdictions are applied simulta-
neously: (A) Hungarian domestic laws, including juris-
prudence, (B) relevant legal acts of the European Union, 
and (C) international legal documents, such as bilateral 
or multilateral international treaties and conventions.

A. Domestic Laws
Enforcing foreign judgements in Hungary is gov-

erned by Act XXVIII of 2017 on the International Private 
Law (hereinafter referred to as the International Private 
Law Act) and Act LIII of 1994 on the judicial enforcement 
(hereinafter referred to as the Enforcement Act).

The International Private Law Act regulates the gen-
eral and basic rules and conditions for recognizing for-
eign judgments, at first generally, and then it establishes 
some special provisions for property law cases, family 
law cases and cases affecting personal status. In relation 
to this law, it must be noted that it is applied in matters 
which do not fall within the scope of the generally ef-
fective and directly applicable legal act of the European 
Union or international treaty.1 
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Therefore, the special rules and requirements of such EU 
law or international treaties shall prevail in cases that fall 
under the scope of those acts. In connection with this, the 
International Private Law Act has a special, auxiliary pro-
vision, according to which, with respect to a given foreign 
decision, the recognition and enforcement of the decision 
of a foreign court is governed by international treaty con-
cluded by Hungary (but not by the European Union). If 
the decision is not in compliance with the relevant provi-
sions of the applicable international treaty, the decision 
will be recognized and enforced if it complies with the 
requirements specified by the International Private Law 
Act. For the purposes of this rule, reciprocity between 
Hungary and the foreign nation will be considered as 
granted.6

B. Grounds of Refusal
As mentioned before, Section 109(4) of the Interna-

tional Private Law Act sets forth the rules when the rec-
ognition of a foreign court decision shall be refused. Such 
reasons include:

• Recognition of the decision would be against the 
public order;

• The party against whom the decision was made 
did not attend the proceeding, neither personally 
nor by proxy, because the document based on the 
proceeding was initially written and not delivered 
to the address or habitual residence of such party in 
a way and at such time as is appropriate to enable 
the party to prepare a defense;

• The proceedings regarding the subject of the same 
right originating from the same factual basis, re-
garding the same parties have been commenced 
before initiating the foreign proceedings;

• A Hungarian court or another authority has al-
ready resolved a final decision about the same right 
originating from the same factual basis, regarding 
the same parties; and

• A court of a foreign state other than the state of the 
foreign court resolving the decision has already 
resolved a final decision about the same right origi-
nating from the same factual basis, regarding the 
same parties that is fulfilling the requirements of 
recognition in Hungary.

The court will examine ex officio if the decision is 
against the public order; however, further grounds for ex-
clusion shall be deemed absent unless proven otherwise. 
In this regard, the defendant has the right to refer to these 
grounds in a non-litigious procedure aiming the recogni-
tion of the foreign decision. 

With regard to the refusal, we note that EU laws and 
international laws determine other grounds for the re-
fusal of specific foreign decision.7

• Treaty between Czech Republic and Hungary 
on Legal Assistance and on Regulation of Legal 
Relations Pertaining to Civil, Family and Criminal 
Matters;

• Treaty between France and Hungary on Legal 
Assistance in Civil and Family Law Cases, on 
Recognition, and Enforcement of Decisions, and on 
Legal Assistance in Criminal Cases and Extradition;

• Treaty between Hungary and Turkey on the Mutual 
Enforcement of Judgments Resolved in Criminal 
Matters; and

• Treaty between Finland and Hungary on Legal 
Protection and Assistance concerning Civil, Family, 
and Criminal Law Cases.

III. Foreign Court Decisions, Requirements of 
Recognition, Grounds of Refusal

A. Requirements
Within the meaning of the International Private Law 

Act, a decision shall mean (1) judgments given in civil 
law cases by regular foreign courts, (2) awards passed by 
foreign arbitration tribunals and (3) other decisions by 
any other foreign authority acting and issuing final deci-
sions (hereinafter are jointly referred to as courts). 

Foreign court decisions are recognized in Hungary if 
the decisions meet the following legal requirements:4

• The jurisdiction of the foreign court that proceeded 
in the case is in compliance with the applicable 
rules of the International Private Law Act;

• The decision given is final and binding, or has 
equivalent legal effect (meaning formal validity, 
such decision cannot be appealed) as per the for-
eign law under which it was passed; and

• There is no ground for refusal as per Section 109 (4) 
of the International Private Law Act (see later).

In addition to the above, it has to be noted that settle-
ments reached in foreign courts or other authorities act-
ing in civil cases shall be recognized and enforced under 
the same conditions, which are applicable to the decisions 
of foreign courts or other judicial authorities.5

In addition to the above, there are special rules appli-
cable to specific areas, such as property-related matters in 
which case reciprocity is an additional condition for en-
forcement, family law and personal status matters (which 
include special grounds of jurisdiction). 

It must be emphasized that the EU and international 
laws may stipulate different requirements which shall be 
met by specific foreign decisions for which enforcement 
has been requested. As it was mentioned in Section 2 (A) 
above, international treaties and EU laws have priority 
over the provisions of the International Private Law Act. 
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V. Cases
Before we explain two cases, which went through all 

levels of the court of the Hungarian judicial system, we 
must point out some basic facts regarding the Hungarian 
court system and the applicability of the court decisions 
in other court procedures.

Hungary has a four-level court system. On the lowest 
level there are the district courts; on the third level there 
are the regional courts having jurisdiction over counties; 
on the second level there are the high courts having ju-
risdiction over multiple counties; and at last, at the top of 
the system, there is the Curia, which acts as the supreme 
court of Hungary (before 1 January, 2012 it was actually 
called Supreme Court). Civil lawsuits, depending on 
competent application of the pertinent laws, start either 
before a district court or before a regional court. Against 
the decision of the court of first instance, one appeal may 
take place at the higher court. With regard to the remedies 
system, the Curia is responsible for the judicial review 
procedures.

Hungary is a civil law jurisdiction; therefore judicial 
decisions are not binding for other courts. However, the 
higher court decisions are frequently followed and re-
ferred to by other courts, especially the lower courts. In 
addition to this, the Curia is entitled to issue judicial guid-
ance opinions, which are applied by the lower courts.

In this section, we will discuss two cases that focus 
on protecting public order. As we described previously, 
should a foreign court decision be against the public or-
der, the recognition thereof shall be refused. In Hungarian 
case law, the public order is an ambiguous reason for the 
refusal to recognize a foreign court decision; therefore, 
cases which affect this legal institution are often brought 
before the Curia. We present as an example two lawsuits 
below, which decide against recognition of EU and a U.S. 
court decisions, provided that the decisions of the Curia 
contain guidance concerning the public order.

A. Decision of the Curia No. 2018.6.174 Made in   
Family Law Field19

1. Facts
T.M., a Hungarian-Belgian dual-citizen married to the 

father of a first-degree and second-degree applicant (here-
inafter jointly referred to as Applicants) in 2005. T.M. then 
adopted the Applicants. The applicants were adults at the 
time of adoption which is permittable under French law, 
which the Marseille court decided on in 2008. T.M., the 
adopter, died in 2009; then the applicant’s father, T.T.K., 
also died in 2012. T.T.K. left a will and the Applicants had 
a legal interest in the inheritance procedure of T.T.K. in 
the following manner: the first-rate applicant as a legal 
heir and the second-rate applicant as legatee. The Appli-
cants submitted an application regarding the judgment 
on adoption, which became final and binding on 19 May, 
2008, to the Marseille Court with a confirmation of en-

IV. Procedural Rules
Recognition of a foreign decision does not require a 

separate procedure unless otherwise stipulated by law. 
Recognition is examined ex officio by the Hungarian court 
or authority during the procedure in which the question 
of recognizability arose.8 However, the party concerned9 
may request a special court procedure for the recognition 
of a foreign decision in Hungary. In such cases, the courts 
make their decision in non-litigious procedures.10

A decision of a foreign court meeting the precondi-
tions of recognition in Hungary may be enforceable.

The decision of a foreign court or an award of an 
arbitration tribunal may be executed through the same 
procedure as a Hungarian court decision or arbitration 
award pursuant to the rules recorded in Chapter XII of 
the Enforcement Act.11 While enforcing a foreign resolu-
tion, the provisions set forth in specific other legislation 
and in the international conventions shall also be ap-
plied, and jurisprudence based on reciprocity shall also 
be taken into consideration.12

A foreign decision shall be enforced based on an act, 
international treaty or reciprocity.13 If a decision is deliv-
ered in a civil or administrative case, or in a criminal case 
provided that it includes a civil law obligation, or it is 
based on a settlement approved by the court,14 the deci-
sion must meet the following fundamental conditions:15

• It is final and binding (or having equivalent legal 
effects) or subject to preliminary enforcement;

• It contains an obligation; and

• The deadline for performance of the obligation has 
expired.

If the judgment in question is considered enforce-
able, the respective Hungarian court shall certify this 
fact with a “confirmation of enforcement.”16 This decree 
provides that the foreign decision shall be enforced in the 
same method as a Hungarian court judgment/arbitration 
award.

Generally, an appeal may be submitted to the court 
of second instance to object to the decree of the Hungar-
ian court.17

Regarding the court decisions passed in EU member 
states, in proceedings initiated as of 10 January, 2015, the 
Brussels I regulation is applicable, based on a judgment 
given in an EU member state. The judgment is enforce-
able in that EU member state and shall be enforceable 
in the other EU member state without any declaration 
of enforceability being required. In addition to this, we 
also note that there are some other EU rules in which no 
recognition is required for the enforcement of decisions 
drawn in an EU member state in procedures falling un-
der the scope of these laws.18
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sion violates fundamental rights and the social value 
judgment; thus, the acknowledgement would have con-
sequences for public order beyond the legal status of the 
parties. A conflict with public order can be established if 
the decision requested to be acknowledged is obviously 
and materially in breach of the principles of legal order. 
Public order suffers serious detriment when the deci-
sion directly violates the basis of the economic and social 
order. In addition, it cannot be established that the proce-
dure initiated by the Applicants was intended to circum-
vent the purpose of the institution of adoption.

In light of this, the Curia maintained the final and 
binding judicial order in force by the abovementioned 
legal rationale.

B. Decision of the Curia No. 2014.1.13 Made  
in Family Law Field

1. Facts
The litigants met in 1990 and three of their children 

were born from their relationship. The children were ad-
opted by the plaintiff with a fully enforceable statement 
of paternity. The litigants married in Hungary in 1995 ac-
cording to church ritual, but their civil marriage did not 
take place. Following the religious marriage, they moved 
to the United States of America in 1998. In 2003, due to 
the deterioration of their relationship, the Superior Court 
of California, County of San Mateo, obliged plaintiff, 
via a final and binding judgment, to pay child support 
for the three children in a total amount of $8,996.00 per 
month and pay alimony to the defendant in an amount of 
$13,292.00 per month for a three-year period of time start-
ing on 1 March, 2003.

2. Decisions of the Court of First and Second 
Instance

At the request of the defendant, the court of first 
instance issued a confirmation of enforcement in 2010 
in which it stated that the enforceable, final and binding 
judgement of the Superior Court of California, County 
of San Mateo may be enforced in the same way as a do-
mestic court decision according to the Hungarian law. 
The court of first instance then issued an enforceable 
document for the enforcement of the child support and 
alimony on the basis of the confirmation of enforcement 
in 2011.

The plaintiff requested the termination of enforce-
ment with reference to the fact that the foreign judgment 
on which the enforcement was based violates Section 
72(2)(c) of Legislative Decree No. 13 of 1979 on interna-
tional private law (hereinafter referred to as the Interna-
tional Private Law Legislative Decree),20 since it was the 
result of a procedure that seriously violated the funda-
mental principles of Hungarian procedural law. The prin-
ciple of equality before the courts, the principle of direct-
ness and good faith, the right of representation and the 
right of appeal have all been violated. In addition, it can 

forcement to the Hungarian court. The reason for submit-
ting the application was because the notary could only 
determine the Applicants’ entitlement to inheritance if 
they possessed a birth certificate issued by the Hungarian 
Civil Registry Authority in which T.M. is indicated as a 
parent or if it is verified by a court decision that the judg-
ment on the adoption made by the court of first instance 
based in Marseille can be enforced in Hungary.

2. Decisions of the Court of First and Second 
Instance

The Hungarian court of first instance provided the 
decision of Marseille Court of first instance with its judi-
cial order. The Hungarian court of second instance – act-
ing due to the appeal of the second-rate applicant – main-
tained the judicial order of the Hungarian court of first 
instance.

3. The Curia’s Decision and Its Legal Grounds
Having regard to the fact that the second-rate appli-

cant submitted a request for review for the repeal of the 
final and binding judicial order, the Curia examined the 
case in its entirety and concluded the following.

The Curia pointed out in its decision that both courts 
of first and second instance referred correctly to the fact 
that adoption of a foreign adult citizen by a Hungarian 
citizen and the acknowledgement thereof does not con-
flict with the fundamental rules of the Hungarian legal 
system. Civil and family law principles do not entail any 
consequences which would go beyond the legal relation-
ship, namely the inheritance. Having regard to the fact 
that the aim to be reached by the adoption in the case of 
adopting an adult deviates from the case of adopting a 
minor, the interest of a minor cannot be considered as aim 
mutatis mutandis. Thus, the acknowledgement of a foreign 
decision cannot be refused on the basis of that there is a 
discrepancy between the legal provision of the state of 
origin (in this case France) and the law which would have 
been applied by the court or guardianship authority of 
the requested State (in this case Hungary). 

In the present case, the refusal of the application to 
recognize a foreign decision is also not justified since the 
acknowledgement of a foreign decision does not violate 
Hungarian public order. In this regard, the Curia empha-
sized that the public order is a changing category in its 
content, always dependent on the economic and social 
structure and the moral and political perception both in 
time and in space. The essence of the public order is that 
the law intends to protect, enforce the institutions and 
principles within this concept against the effect of ap-
plicable foreign law leading to a different result in some 
cases. Consequently, the requested state ignores the ap-
plication of foreign norms that could violate public order 
in their concrete effect.

However, a conflict with public order can only be 
established if the acknowledgement of a foreign deci-
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public interest and manifests a breach of a fundamental 
legal provisions. Conflict of rights in public order may 
only be established if it leads to consequences that may vi-
olate the fundamental rights or the social value judgment 
beyond the legal status of the parties; in other words, it 
can be stated to conflict with public order in the case of 
obvious and material breach of the principles of the legal 
order. Public order suffers when the decision directly 
violates the basis of an economic and social order. In the 
present case, such circumstances do not exist.

In view of the above, the Curia maintained the final 
and binding judgment since it did not infringe on the pro-
cedural rules set out in the request for review and com-
plies with the applicable substantive rules.

VI. Conclusion
The acknowledgement and enforcement of the for-

eign court decisions is a widely regulated field of law in 
Hungary, though the courts usually encounter some ap-
plication and practical uncertainties. Even in our practice, 
we have faced cases in which the court was not sure how 
a foreign court decision should have been handled. In our 
opinion, this uncertainty is caused by the intersection of 
domestic and international legal acts which are to be ap-
plied simultaneously. Fortunately, from our perspective, 
as time goes by and the courts handle more and more 
foreign decision cases, the above-mentioned uncertainties 
will become rare. In addition, we hope that the adaptation 
and application of the EU laws will be unambiguous for 
the courts and lawyers of Hungary.

be stated that the judgment of the U.S. court is in conflict 
with the public order. Secondly, the plaintiff claimed that 
the right to enforce alimony completely lapsed and the 
right to enforce child support prior to December 2010 has 
also lapsed.

The court of first instance limited the enforcement 
for the child support, which was effective from 1 May, 
2010 in an amount of $8,996 per month, and refused the 
claim beyond that amount. According to the reasoning of 
the judgment, the court of first instance did not find the 
primary arguments of the claim compelling and pointed 
out that there is reciprocity between the jurisdictions of 
Hungary and the State of California in the U.S. Therefore, 
the U.S. judgment shall be acknowledged under Sec-
tion 72(2)(c) of the International Private Law Legislative 
Decree and there is no place for a substantive review of 
a foreign decision according to Section 74(3) of the In-
ternational Private Law Legislative Decree. In addition, 
the court of second instance pointed out that the foreign 
decision cannot be reviewed from a procedural point of 
view according to Section 74(3) of the International Pri-
vate Law Legislative Decree.

3. The Curia’s Decision and Its Legal Grounds
Regarding the fact that the plaintiff submitted a re-

quest for review against the final and binding judicial 
order, the Curia examined the case in its entirety and 
concluded the following.

The Curia concluded that a lawsuit may be initi-
ated for the termination of or limitation of an enforce-
ment ordered by an enforcement sheet or an enforceable 
document. 

Section 72 (2) of the International Private Law Leg-
islative Decree contains several conditions according to 
which the foreign decisions cannot be acknowledged. 
The court of second instance did not make a mistake 
concerning the fact that when a party disputes the exis-
tence of these conjunctive conditions, the decision shall 
be examined by the court conducting a lawsuit for the 
termination (limitation) of enforcement of the decision. 
In the plaintiff’s claim and in his request for review, the 
plaintiff referred to Section 72(2)(a) and (c) of the Inter-
national Private Law Legislative Decree as circumstances 
which constitute an obstacle to the domestic acknowl-
edgement of a foreign decision. However, the court of 
second instance had reached a correct conclusion in that 
the grounds of objection appointed by the plaintiff are 
not valid.

The plaintiff has rightly stated in his request for re-
view that the essence of the public order is the uncondi-
tional legal protection of the institutions and principles 
under the concept and the enforcement of protection.

However, according to the standpoint of the Curia, 
the collision with public order implies a violation of the 
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U.S. judgments in Switzer-
land, and this article there-
fore focuses on these rules. 
In contrast, the recognition 
and enforcement of foreign 
arbitral awards in Switzer-
land is governed by the New 
York Convention.3

Under PILA,4 a foreign 
judgment shall be recog-
nized and enforced if (1) the 
judicial or administrative 
authorities of the state in 
which the decision was 

rendered had jurisdiction; (2) if no ordinary appeal can be 
lodged against the decision or the decision is final; and (3) 
if there are no grounds for refusal. 

The grounds for refusal are listed in PILA, Article 27. 
The recognition is denied if the foreign judgment is mani-
festly incompatible with Swiss public policy, or if a party 
establishes (1) lack of proper notice to the defendant, un-
less the defending party proceeded on the merits without 
reservation; (2) that the decision was rendered in viola-
tion of fundamental principles to the Swiss conception of 
procedural law, including that fact that said party did not 
have an opportunity to present its defense; or (3) that ei-
ther a pending or already decided dispute in Switzerland 
between the same parties and with respect to the same 
matter exists, or a respective recognizable decision in a 
third state. 

In addition, Article 29 of PILA lists documentation 
which must be presented to the court in recognition and 
enforcement proceedings. Although these requirements 
only concern formal points in an enforcement proceeding, 
receiving the proper documentation may prove a sub-
stantial burden in practice; in particular, in the case of a 
default judgment.5

This article focuses on one particular aspect of the rec-
ognition and enforcement of foreign judgments—i.e., the 
due service of the document initiating the process, as requested 
in PILA, Article 27(2)(a).

I. Introduction
Obtaining a final and 

binding judgment ordering 
the adversary party to pay a 
substantial sum to the claim-
ant may raise the hope to 
have arrived at the end of 
a dispute. However, more 
often than not, the losing 
party fails to comply with 
the judgment, leading to 
necessary enforcement ac-
tions. These enforcement ac-
tions come with the growing 
realization that the proceedings on the merits of the case 
were only the first step to overcome what has proven to be 
a protracted and arduous resistance from the defendant to 
fulfill judgement obligations.

One of the recurrent topics in enforcing foreign judg-
ments in Switzerland is whether there has been proper 
service of at least the initial document starting the pro-
ceedings to be enforced, which otherwise can lead to a 
valid defense against enforcement. After an overview of 
the basic mechanisms of recognition and enforcement 
under Swiss law, this article discusses practical issues 
arising in this context based on two recent decisions from 
the Swiss Federal Tribunal concerning the enforcement of 
a default judgement rendered from a court in the United 
Arab Emirates (UAE). 

Service of court documents in civil and commercial 
matters between Switzerland and the United States is gov-
erned by The Hague Convention of 15 November 1965, 
on the Service Abroad of Judicial and Extrajudicial Docu-
ments in Civil or Commercial Matters (hereinafter The 
Hague Service Convention). Experience shows that the 
formalities requested for service by Switzerland are not al-
ways fully appreciated by United States (U.S.) authorities 
and attorneys. This article provides an overview of the re-
quirements Swiss courts set for proper service under this 
convention, in view of a specific enforcement proceeding 
concerning a U.S. judgment.

II. Legal Framework of Recognition and 
Enforcement of Foreign Judgments

To the extent that there is no pertaining international 
treaty,1 recognition and enforcement of foreign judgments 
in civil and commercial matters in Switzerland is gov-
erned by the Swiss Private International Law Act (PILA).2 
PILA rules apply to the recognition and enforcement of 
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vice has been made in accordance with its rules, and will 
therefore validly render its judgment, a foreign court con-
fronted with the request of recognition of the same judg-
ment may come to the conclusion that no proper service 
took place under its own applicable rules—thus denying 
the recognition and enforcement of the judgment. If, in a 
dispute with a foreign party, an enforcement of a judgment 
abroad is to be expected, it is therefore recommended to 
not only focus on the domestic rules, but also to keep in 
mind the potentially relevant jurisdictions abroad. 

III. Two Decisions on the Recognition and 
Enforcement of Foreign Default Judgments

The implementation of the principles described above 
is often fraught with uncertainties, as it forces the courts 
to assess procedural steps and documents stemming from 
an unfamiliar jurisdiction to determine whether and when 
the CDIP has been served. 

In two decisions16 concerning the same matter, the 
Swiss Federal Tribunal considered whether a default 
judgment rendered in the UAE could be recognized and 
enforced in Switzerland (“Default Judgement”). The De-
fault Judgment ordered a company incorporated in Swit-
zerland (“Swiss Company”) to pay a certain sum to the 
claimant, a company domiciled in the UAE (“UAE Com-
pany”). The Default Judgment had been issued by the first 
instance court of the Dubai International Financial Centre 
(“DIFC Court”). 

The DIFC Court had first tried to serve the Swiss 
Company with documents by means of international 
judicial assistance. However, the Swiss Company was 
able to (validly) reject the acceptance of these documents, 
given that they were not accompanied by a German trans-
lation.17 In a further attempt, the Swiss Company was 
served with a translated request for judicial assistance,18 
requesting confirmation of the receipt within 14 days, but 
setting no deadline for filing a response to the claim. The 
Swiss Company did not react, and the DIFC Court issued 
the Default Judgment roughly 16 months later.

The UAE Company had subsequently initiated en-
forcement proceedings against the Swiss Company on 
basis of the payment order contained in the Default Judg-
ment. While the first instance court in Switzerland grant-
ed the request, the second instance court reversed. 

A. First Decision—Rejection of Enforcement
The issue presented to the Swiss courts was whether 

the DIFC Court was to be considered a state court or 
whether it was to be qualified as an arbitral tribunal. In 
the first case, PILA would apply to the enforcement pro-
ceedings; in the second case, the New York Convention. 
On the other hand, the Swiss courts needed to determine 
whether the requirements for recognition and enforce-
ment under the applicable rules were effectively met.

While the first instance judge had recognized and 
enforced the DIFC Court judgment, the second instance 

Pursuant to PILA, Article 27(2)(a), a foreign judgment 
shall not be recognized if a party establishes that “it did 
not receive proper notice under either the law of its do-
micile or that of its habitual residence, unless such party 
proceeded on the merits without reservation.”6 

The requirements of PILA, Article 27, are deeply 
rooted in Swiss public policy (ordre public). The goal of the 
provision is to ensure the consideration of fundamental 
procedural principles when it comes to the recognition 
and enforcement of foreign judgments in Switzerland. 
The requirement of a due summoning in the foreign court 
proceedings leading to the judgment, as set out in PILA, 
Article 27(2)(a), refers to the summoning to the first hear-
ing of the court rendering the judgment,7 or to the court 
document initiating the proceedings (CDIP), respectively.8 
The CDIP is a document which provides the defendant 
for the first time, the opportunity to take notice of the 
proceedings initiated against them.9 The first summoning 
aims to make the defendant formally aware of the pro-
ceedings and to afford the defendant with the opportu-
nity to organize a defense. This opportunity is comprised 
of an appearance before the court, the submission of an 
answer to the complaint, and the appointment of a legal 
representative or of an agent for service of process. The 
summoning is “due” if it complies with the requirements 
of the law at the domicile or, if there is no domicile, the 
law at the place of habitual residence of the defendant 
at the time the proceedings are commenced.10 Relevant 
for the recognition is the law of the state where the CDIP 
is effectively being delivered to the defendant; such law 
determines the content, the form, and the point in time of 
the summoning.11 

The requirement of due summoning is a norm of 
protection in favor of a defendant domiciled (or having 
its habitual residence) in Switzerland,12 who is being 
sued and convicted abroad without being aware of it and 
without having the opportunity to defend itself in such 
foreign proceedings.13 Such protection of a Swiss defen-
dant under PILA, Article 27(2)(a), presumes that the need 
for protection is genuine. Against this backdrop, a de-
fendant may be barred from invoking this provision (i.e., 
ground for refusal of recognition) if they “turn a deaf ear” 
or insists on formalities—albeit the defendant had actual 
knowledge about the proceedings and the timely pos-
sibility to defend.14 Notwithstanding this principle, con-
troversial cases have discussed how a defendant should 
be treated where the defendant was made aware of the 
foreign proceedings accidently, or in another fashion as 
would be formally required, and on such basis would 
have sufficient time to organize a defense.15 Court practic-
es tend to request the formal service without taking into 
account any prior actual knowledge of the proceedings on 
the merits by the party resisting the enforcement. 

It should be noted that the considerations for valid 
service in an enforcement procedure may differ from the 
requirements in the proceedings on the merits. While the 
court deciding on the merits may well accept that the ser-
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If the Swiss Company decided not to follow the ex-
press request by the DIFC Court and did not acknowl-
edge receipt of the delivered documents, then it had 
also to bear the risk that it would not receive any further 
correspondence from the DIFC Court. With the judicial 
request to confirm receipt of the claim documents, the 
CDIP had evidentially and formally been delivered to 
the Swiss Company. In light of this document, the Swiss 
Company must have been aware of the fact that a claim 
was brought against it before the DIFC Court and that it 
would need to prepare for its defense. Hence, the guar-
anty of a due summoning, the compliance of which is 
decisive for the recognition and enforcement under PILA, 
Article 27(2)(a), was sufficiently respected. Accordingly, 
the challenge was granted, the decision by the DIFC 
Court was recognized and declared to be enforceable. 

The case exemplifies the difficulties courts encoun-
ter in assessing the foreign judicial documents served 
on a party. The second instance court denied a sufficient 
service, as it would have expected the CDIP to include a 
summoning in the sense of an invitation to a hearing or 
a deadline to submit a response. It was up to the Federal 
Tribunal to confirm that the barrier for proper service is 
lower, which it did, thereby enabling the enforcement. 

IV. Service by International Judicial Assistance 
in Civil MattersBetween Switzerland and the 
United States

A. Means of Service Under The Hague Service  
Convention

The service of documents between Switzerland and 
the US is governed by The Hague Service Convention.20 

The basic mechanism for service of process pre-
scribed in The Hague Service Convention, Article 2, is 
that “[e]ach Contracting State shall designate a Central 
Authority which will undertake to receive requests for 
service coming from other Contracting States and to pro-
ceed in conformity with the [subsequent] provisions.”

In addition to this “ordinary” service through the 
Central Authorities designated by each member state, The 
Hague Service Convention provides for five subsidiary 
ways of service:21

1. Direct service of judicial documents through 
diplomatic or consular agents upon persons 
abroad, without application of any compulsion.22 
Switzerland has submitted an opposition to this 
means of service, thereby excluding it unless the 
document is served upon a national of the state in 
which the documents originate. 

2. Service through consular channels to the authorities 
designated for this purpose by another Contracting 
State.23 

3. Direct service to persons abroad by postal chan-
nels.24 Switzerland has submitted an opposition 
to this means of service, excluding its application. 

court held that the Swiss Company had not been prop-
erly notified of the DIFC Court proceedings and thus, rec-
ognition and enforcement of the Default Judgment had to 
be refused.19 Interestingly, the second instance court did 
not decide the status of the DIFC Court as a state court or 
an arbitral tribunal. The court concluded that the require-
ments of a due summoning under PILA, Article 27(2)
(a), would not be met. In other words, it did not address 
whether the requirements of a proper notice under the 
New York Convention would be fulfilled. 

Upon challenge, the Swiss Federal Tribunal reversed 
the second instance’s judgment. The highest court in 
Switzerland considered that, if it was to decide that the 
Default Judgment constitutes a state court judgment and, 
on that basis conclude that the PILA would not prevent 
its recognition and enforcement, it would nevertheless be 
possible for the Default Judgment to be refused recogni-
tion and enforcement under the New York Convention, 
if applicable. Thus, the Swiss Federal Tribunal held that 
the qualification of the DIFC Court, as either a state court 
or an arbitral tribunal, was of utmost importance for 
the material outcome of the case. Accordingly, the case 
was remitted to the second instance court to determine 
the qualification of the DIFC Court and decide on the 
enforcement. 

B. Second Decision—Granting of Enforcement
The second instance court subsequently issued a new 

decision, which held that the DIFC Court was a state 
court, and not part of the DIFC-LCIA Arbitration Centre. 
Nevertheless, it again came to the conclusion that the 
Default Judgment could not be recognized and therefore 
could not be enforced, pursuant to the requirement of 
due service of process under PILA, Article 27(2)(a). The 
UAE Company again challenged the second instance 
court’s decision before the Swiss Federal Tribunal.

The Swiss Federal Tribunal considered that the sec-
ond instance court misinterpreted the purpose of PILA, 
Article 27(2)(a). Commonly, the term “summon” would 
mean the summoning to a court hearing. The purpose of 
the provision is that a defendant party is by means of a 
due summoning made aware of proceedings abroad and 
to put a party in a position to organize its defense. For 
this, it was not necessary to set a time limit for the defen-
dant party to file an answer to the claim or that the par-
ties were notified of the first date of the oral hearing. This 
is against the background that the Swiss Company had, 
based on the indications in the request for service, spe-
cific knowledge about the initiation of court proceedings 
for a claim for payment before the DFIC Court in Dubai. 
The Swiss Company knew that such claim for payment 
was a claim for accrued fees out of a contract on financial 
services; it was also notified about the place of the hear-
ing. In view of this actual knowledge, it was difficult to 
understand how the Swiss Company could not have been 
in a position to arrange for the necessary steps to prepare 
its defense in the proceedings.
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Service Convention, this claim was not supported by any 
exhibits.

Five months after filing the motion for sanctions, the 
Debtor filed with the Bankruptcy Court a further motion 
to set an ex parte proof hearing on damages. This motion 
was sent to the Swiss Company by the Debtor’s attorney 
through first class mail, including a notice informing the 
Swiss Company that it was to reply to the motion within 
11 days after receipt of the notice.

The Swiss Company reacted neither to the first mo-
tion for sanctions, nor to the later notification of the 
motion to set hearing and subsequent orders of the 
Bankruptcy Court. It was subsequently ordered by the 
Bankruptcy Court to pay damages to the Debtor, as well 
as daily penalty payments to the state. This judgment was 
validly served on the Swiss Company.

In the Swiss enforcement proceedings, the issues con-
tested between the parties were (1) the proper service of 
the motion to set hearing and whether this motion was 
to be qualified as the CDIP; (2) whether a deadline of 11 
days was sufficient to prepare a defense; and (3) the ques-
tion whether the judgment to be enforced violated Swiss 
public policy, in particular with regard to the punitive ele-
ment potentially included in the damages.

The Swiss Federal Tribunal confirmed its jurispru-
dence that under PILA, Article 27(2)(a), a party has to be 
served the CDIP in the formally correct way, irrespective 
of the service of later documents in the foreign proceed-
ings. It also confirmed that service by postal service is not 
accepted in Swiss recognition proceedings.33 The Swiss 
Federal Tribunal additionally held that proper service 
requires the CDIP to be served in a manner leaving suf-
ficient time for the defendant to prepare a defense.34 The 
Swiss Federal Tribunal went further, elaborating on the 
burden of proof for due service of process. In general, 
the party resisting the enforcement of a judgment has to 
prove that no proper service was made. However, this 
burden is to be shifted in the case of a party seeking rec-
ognition and enforcement of a default judgment.35 

In applying these principles, the Swiss Federal Tribu-
nal only had to decide on the first issue. The Swiss Federal 
Tribunal relied on the judgment to be enforced to deter-
mine that the basis of the judgment was the first motion 
for sanctions, and neither the later notice of the motion to 
set a hearing, sent by the Debtor’s attorney, nor additional 
communications by the Bankruptcy Court summoning 
the Swiss Company to a hearing, were served by way of 
international judicial assistance.

The Swiss Federal Tribunal continued in its assess-
ment of whether the motion for sanctions was duly deliv-
ered under PILA, Article 27(2)(a). It pointed out that, in 
the case of a default judgment, it is the party seeking to 
enforce the judgment who has to prove proper service of 
the CDIP. Consequently, the Debtor would have, accord-
ing to its burden of proof, to submit to the Swiss courts 

Thereagainst, service by postal channels from 
Switzerland to other countries remains possible, as 
long as that state has not made a reservation of its 
own and waived the requirement of reciprocity.25 
This applies for example to the United States.

4. Direct Service by judicial officers, officials or other 
competent persons of the state of origin directly 
through the judicial officers, officials or other com-
petent persons of the state of destination,26 thus 
leaving out the Central Authority. Also, this means 
is excluded for service to Switzerland due to a 
respective opposition—but may be available for 
service from Switzerland. 

5. Direct Service by a person interested in a judi-
cial proceeding through the judicial officers, of-
ficials or other competent persons of the state of 
destination,27 e.g., attorneys or parties. Again, 
this means of service is excluded for service to 
Switzerland due to a respective opposition.

Service is evidenced by the use of the Model Form 
and the respective certification of service on such form.28 
In case a recipient accepts the served documents vol-
untarily, a translation of the documents may not be 
necessary.29

Due to the various oppositions formed by Swit-
zerland, in essence only the ordinary means of service 
through the Central Authorities is available for valid ser-
vice to a defendant with domicile or habitual residence 
in Switzerland. In particular with regard to service by 
postal channels, the Swiss Federal Court has clearly held 
that such service is void for recognition purposes.30 It can 
be expected that the Swiss Federal Court would come to 
a similar conclusion with regard to the service by other 
means, for which an opposition is in place.31

B. Further Requirements for Recognition and  
Enforcement of Default Judgments

The Swiss Federal Tribunal had, in a recent 
decision,32 the opportunity to consider the recognition 
and enforcement of a judgment rendered in the US in cir-
cumstances where service of the CDIP was contested.

The dispute involved a debtor (“Debtor”), at that 
time resident of the United States, and a Swiss company 
(“Swiss Company”). Following a complaint for compen-
satory damages in the U.S. by the Swiss Company, the 
Debtor filed for insolvency at the respective bankruptcy 
court (“Bankruptcy Court”). The Bankruptcy Court sub-
sequently ordered the Swiss Company to withdraw at-
tachments the Debtor’s assets abroad.

The Debtor claimed in the later Swiss enforcement 
proceedings that the Swiss Company had not complied 
with this order, and that the Debtor had filed a motion 
for sanctions with the Bankruptcy Court. While the Debt-
or claimed that this motion for sanctions had been served 
to the Swiss Company in accordance with The Hague 
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the CDIP, i.e., the motion for sanctions, and the formal 
confirmation of service on the Model Form. As the Debtor 
had omitted to submit these exhibits, such proof had 
failed. The Swiss Federal Tribunal finally held that such 
lack of proof of formal service cannot be cured under the 
PILA by actual knowledge of the party resisting the en-
forcement, i.e., if such knowledge was gained informally. 
The request for recognition and enforcement of the U.S. 
judgment was thus denied.

V. Conclusion
The enforcement proceedings described above il-

lustrate some of the issues that can arise in the context of 
enforcing foreign default judgments. Enforcement pro-
ceedings are based on a set of seemingly simple rules, for 
which a partial standardization is envisaged by interna-
tional treaties. However, when it comes to applying these 
rules to a case, a substantial uncertainty arises when the 
Swiss courts must fit the effects of foreign judicial (or 
even extrajudicial) acts or documents into the require-
ments presented by the Swiss law. 

The question of which document can be considered 
as the document initiating the proceedings is often con-
tested. As the discussion in the case concerning the en-
forcement of the U.S. judgment shows, additional factors 
may become relevant. Although that case was decided 
on a rather formal point, the argument that a deadline of 
11 days would have been insufficient to provide proper 
service may well have had some merit, if it had been con-
sidered by the court. 

Last but not least, it can be concluded that the chanc-
es for successful enforcement of foreign (default) judg-
ments rise substantially if the requirements of potential 
enforcement proceedings are taken into account not only 
after the proceedings on the merits have been finished, 
but from the beginning of the main proceedings.
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Foreign acts and deci-
sions, either judgments or 
arbitral awards, may be 
enforced in the territory of 
a state other than that in 
which they were rendered, 
only after having undergone 
the control of the competent 
judicial authority by the 
procedure of exequatur. Ex-
equatur is the procedure by 
which a judge recognizes a 
judgment rendered by a for-
eign jurisdiction, or even a 
national arbitral tribunal, and 
confers on the judgment enforceability in the territory of 
the originating state, subject to having previously veri-
fied a certain number of conditions prescribed by law. 
These conditions are generally fixed in the legal corpus of 
states by the laws organizing the judicial proceedings. 

In Senegal, exequatur is governed by the provisions 
of the Code of Civil Procedure and Enforcement. If the 
exequatur remains, the obligatory passage, which makes 
it possible to give force to foreign acts or decisions made 
abroad, including judgments or arbitral awards. Our 
analysis will be particularly focused on arbitral awards, 
which raise interesting issues.

The issue of enforcement of an arbitral award is 
generally considered by the parties even before the dis-
pute arises or, at the very least, at the beginning of the 
proceedings in order to anticipate measures that would 
facilitate its enforcement. If the parties have the right to 
choose the law that would apply to their relations and to 
designate the body that would be competent to hear any 
dispute that arises, the place of enforcement of the award 
must not be neglected, especially when it comes to the 
effectiveness of the decision that will be made later. This 
is the point of knowing what the process of recognizing 
foreign decisions is, in the territory where this decision is 
to be enforced.

From the Senegalese legal perspective, considering 
the enforcement of a foreign award would be to identify 
whether the award whose exequatur is sought is an arbi-
tral award, made either at national, regional,1 or inter-
national level; this determination has a definite effect on 
the procedure to be followed by the party who seeks its 
enforcement.

Senegalese legal provisions relating to arbitration are 
varied, and differ depending on the basis of the arbitra-

tion in question. Senegal is party to various international 
conventions, all of which are designed to govern an arbi-
tration of certain kind.

Thus, in addition to the provisions on internal arbitra-
tion, Senegal has ratified:

• the Convention for the Settlement of Investment 
disputes between states and nationals of other 
states known as the ICSID Convention;2

• the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, done at 
New York on June 10, 1958;3 and

• the Treaty of the Organization for the 
Harmonization of Business Law in Africa 
(OHADA).4

This diversity of legal instruments affects the exequa-
tur process, which will differ depending on whether the 
award is made by the Chamber of Commerce of Dakar, 
the common court of justice and arbitration of OHADA, 
or an international arbitration center. Interpretations by 
these institutions could change the ground on which the 
competent judge will grant enforcement).

Faced with the coexistence of these seemingly com-
peting provisions, it would be interesting to investigate to 
what extent foreign arbitral awards could apply in Sen-
egalese territory. To answer this question, we must, first, 
address the issue of the recognition of foreign arbitral 
awards in Senegal (I) and then consider the issue of their 
enforcement on Senegalese territory (II).

I. Recognition of Foreign Arbitral Awards in 
Senegal

Before Senegal’s ratification of the New York Conven-
tion , foreign arbitral awards were subject to the provi-
sions of the Code of Civil Procedure for their execution 
in Senegalese territory. Requests for exequatur were then 
governed by Articles 787 et seq., which did not distinguish 
between awards and judgments and did not provide for 
specific provisions on arbitral awards.

Subsequently, Senegal has led a real reform of its ar-
bitration law by adopting Law No. 98-30 of 14 April 1998 
on arbitration supplemented by Decrees, No. 98-492 of 5 
June 1998 on internal and international arbitration, and 
No. 98-493 of 5 June 1998 on the creation of arbitration 
institutions. The adoption of the Uniform Act on Arbitra-
tion, which is intended to govern any arbitration within 
the OHADA area, was added to the pre-existing provi-
sions applicable both to the arbitration awards made in 
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provisions of the Uniform Act on arbitration for their 
enforcement.

It is therefore clear from the analysis of the provi-
sions of the OHADA Uniform Act and the OHADA case 
law that the enforcement of arbitral awards made in third 
party states to OHADA is conducted in accordance to the 
rules of procedure laid down in international conven-
tions, including bilateral agreements. Therefore, when-
ever the national court receives a request for the enforce-
ment of a foreign arbitral award, it will be bound to apply 
the rules of international conventions, in particular that of 
the New York Convention.

A Senegalese judge, in a decision dated January 25, 
2016, made a correct application of these rules after hav-
ing noted the international character of the arbitration 
award that was under his control.6 This decision shows, 
among other things,7 the correct application by the Sen-
egalese courts of the 1958 New York Convention on the 
recognition of foreign awards.

It should be noted, however, that the New York Con-
vention, for its part, provides the parties with the option 
of resorting to the internal rules of procedure of each state 
applicable to exequatur when they are less stringent and 
less onerous.

Article VII.1 of the New York Convention stipulates 
that:

the provisions of this Agreement ... shall 
not deprive any interested party of any 
right he may have to avail himself of an 
arbitral award in the manner and to the 
extent allowed by the law or the treaty of 
the country where such award is sought 
to be relied upon.

Some authors consider that option as paradoxical, 
and fear it causes the enforcement of foreign awards to 
be more effective in the OHADA member states that have 
not signed the New York Convention8 since, according to 
them, the provisions of the OHADA Uniform Act are less 
severe than those of the Convention.

B. Recognition of Arbitral Awards Under the  
ICSID Convention

The ICSID Convention was ratified on 18 March 1965 
to settle, by arbitration, investment disputes that may 
arise between contracting states and nationals of other 
contracting states. Article 54 of the ICSID Convention 
states as follows:

1. Each Contracting State shall recognize an award 
rendered pursuant to this Convention as binding 
and enforce the pecuniary obligations imposed by 
that award within its territories as if it were a final 
judgment of a court in that State….

the OHADA zone as well as the foreign arbitral awards 
of a certain nature. With the ratification of various in-
ternational legal instruments relating to arbitration, the 
question arises as to how these norms are articulated in 
relation to the modalities of their application by the Sen-
egalese judge seized of requests for the enforcement of 
foreign sentences.

In fact, the procedure for enforcing a foreign sentence 
differs according to whether it is rendered under the 
influence of an international convention, or if it falls 
outside the scope of any international convention. 
Without ignoring the latter, our analysis will be more 
interested in the first example. Thus we distinguish the 
arbitral awards recognized under the New York Conven-
tion (A) and those recognized under the ICSID Conven-
tion (B).

A. Recognition of Arbitral Awards Under the  
New York Convention

Senegal has ratified the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards 
even though it is party to the OHADA Treaty whose legal 
instruments, including the Uniform Act on Arbitration, 
are binding to him and are an integral part of his body of 
law.

Because the provisions of international conventions 
are superior to the national laws, could they defeat the 
provisions of a treaty, even if this one is of regional level? 
The answer is given by Article 34 of the Uniform Act on 
Arbitration, which provides that: 

Arbitral awards made on the basis of 
rules other than those provided for in 
this Uniform Act shall be recognized in 
the States Parties, under the conditions 
provided for by the international conven-
tions that may be applicable, and failing 
that, under the same conditions as those 
provided for in the provisions of this 
Uniform Act.

The OHADA Uniform Act thus excludes from its 
scope foreign arbitral awards that may be governed by 
international conventions, thereby regulating any conflict 
of laws that may arise.

In a judgment dated 26 January 2017,5 the CCJA ap-
plied this solution in a case where an ICC arbitral award 
was denied the exequatur on the grounds that the rules 
under the Uniform Act on arbitration were not respected. 
The court annulled the decision, refusing the exequatur 
on the grounds that it violated the provisions of Article 
34 above. According to that provision, the enforcement 
of an arbitral award rendered in a third state to OHADA 
operates according to international conventions. How-
ever, arbitral awards made in a state which is not party 
to these international conventions remain subject to the 
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2. A party seeking recognition or enforcement in the 
territories of a Contracting State shall furnish to 
a competent court or other authority which such 
State shall have designated for this purpose a copy 
of the award certified by the Secretary-General. 
Each Contracting State shall notify the Secretary-
General of the designation of the competent court 
or other authority for this purpose and of any sub-
sequent change in such designation.

In the light of these provisions, the recognition of 
ICSID awards should not pose any particular difficulties 
within the contracting states; the parties to an invest-
ment contract are obliged to consent to a bilateral or 
multilateral agreement, prior to the submission of their 
dispute to ICSID arbitration. Recognition is all the more 
facilitated by the fact that the ICSID Convention requires 
contracting states to recognize the awards made under 
its authority by granting the same enforceability to sen-
tences as that conferred on judgments rendered by state 
courts. In addition, the authority responsible for affixing 
the enforceable form proceeds more in verifying the au-
thenticity of the award than to a control per se, as gener-
ally performed by the state judge seized of an exequatur 
procedure in the conditions set out below.

II. Enforcement of Foreign Arbitral Awards  
in Senegalese Territory

Entering the state court for the purpose of obtaining 
the enforcement of foreign awards requires one to iden-
tify and comply with the procedural rules applicable to 
such awards. As pointed out above, the rules of the Uni-
form Act on Arbitration exclude from their scope the en-
forcement of foreign awards, and refer to the procedures 
provided for by the applicable international conventions.

The New York Convention, for its part, provides 
the parties with the option of resorting to the internal 
procedural rules of each state, applicable in matters of 
exequatur when they are less stringent and less onerous. 
In the same vein as Article VII.1 of the New York Con-
vention, which refers to domestic provisions, the Code 
of Civil Procedure also provides, in Articles 819-85 et 
seq., specific provisions for recognition, enforcement and 
appeal against awards made abroad or in international 
arbitration. These provisions organize the methods of 
supervision by the national judge, which are essentially 
related to the conditions in which the enforcement order 
is appended to foreign awards (A) and to the conditions 
limiting the exequatur (B).

A. Conditions for Affixing the Enforcement  
Order on the Foreign Arbitral Award

The party calling for the enforcement of an arbi-
tral award on Senegalese territory shall refer to a judge 
dealing with summary proceedings of the court of first 
instance within the district of which the award is to be 
enforced, in accordance with the provisions of articles 

819-86 to 819-88, reproducing in extenso, the provisions of 
Articles IV to V of the New York Convention. This refer-
ral is made by way of a summons served by bailiff, which 
would allow the party against whom the exequatur of the 
award is invoked to assert its means of contesting the de-
cision, as stipulated in Article 819-88 of the Code of Civil 
Procedure. This summons shall be accompanied by the 
original or a certified copy of the arbitration award and 
the original, or a certified copy, of the arbitration agree-
ment. All documents must be translated into French by a 
certified translator if they are written in another language. 
Most often, arbitral awards whose exequatur is requested 
are written in a foreign language. Since the official lan-
guage of Senegal is French, it is normal to file a certified 
translation of documents, to allow the judge to properly 
exercise his control.

Before granting the exequatur application, the judge 
will check whether the party against whom the award is 
invoked has proved that:

• The parties to the agreement referred to in article II 
were, under the law applicable to them, under some 
incapacity, or the said agreement is not valid under 
the law to which the parties have subjected it or, 
failing any indication thereon, under the law of the 
country where the award was made, or

• The party against whom the award is invoked was 
not given proper notice of the appointment of the 
arbitrator or of the arbitration proceedings or was 
otherwise unable to present his case, or

• The award deals with a difference not contemplated 
by or not falling within the terms of the submission 
to arbitration, or it contains decisions on matters 
beyond the scope of the submission to arbitration, 
provided that, if the decisions on matters submit-
ted to arbitration can be separated from those not 
so submitted, that part of the award which contains 
decisions on matters submitted to arbitration may 
be recognized and enforced, or

• The composition of the arbitral authority or the 
arbitral procedure was not in accordance with the 
agreement of the parties, or, failing such agreement, 
was not in accordance with the law of the country 
where the arbitration took place, or

• The award has not yet become binding on the par-
ties, or has been set aside or suspended by a compe-
tent authority of the country in which, or under the 
law of which, that award was made.

If, in view of the arguments put forward by the par-
ties, the judge finds that the proceedings are lawful, he 
will grant the exequatur.

It should be noted that these above-mentioned condi-
tions relate to the regularity of the rules of procedure ap-
plicable to arbitration, and could reasonably be anticipat-
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ed by the parties when initiating arbitration proceedings. 
However, in addition, there are also conditions linked to 
the domestic law of the jurisdiction where the exequatur 
of the award is sought. These conditions, including the 
capacity of the dispute to be settle by arbitration and 
compliance of the award with Senegalese public order, 
set the limits to the apposition of the enforceable formula 
by the judge.

B. Internal Limits to the Request for Exequatur
The combined provisions of Article V of the New 

York Convention as well as Article 819-889 allow the 
judge of the state where enforcement of the award is per-
formed, to refuse to grant the exequatur under the follow-
ing conditions:

• The subject of the dispute is not likely to be settled 
by arbitration under Senegalese law, or

• Recognition or enforcement of the sentence would 
be contrary to public order in Senegal.

For this second case of refusal, the annoyance of the 
award to the Senegalese public order deprives the law of 
its effectiveness, since the judge cannot grant the exequa-
tur without violating the law.

If one refers to the case law, although it is not specific 
to a foreign arbitral award, the Senegalese courts have 
had to refuse the exequatur of foreign decisions for an-
noyance to the Senegalese public order.10 Thus, in a case 
in which the High Court of England had, by way of an 
injunction, prohibited the party against whom the foreign 
decision was invoked, to bring an action before the Sen-
egalese courts on the basis of his employment contract, 
the Senegalese judge refused exequatur, on the grounds 
that access to justice is a fundamental right proclaimed by 
the Senegalese Constitution in its preamble.11

This case could arise for an arbitral award where the 
exequatur procedure often involves two different legal 
systems. Indeed, the award may apply a specific rule to 
common law that would run up against the law appli-
cable in the state where the award is performed, whose 
legal system is civil law.

III. Conclusion
Arbitration law has made great strides in the busi-

ness world by promoting and ratifying international 
reference conventions, which have facilitated the recogni-
tion of arbitral awards in a large number of jurisdictions 
around the world. However, the issue of enforcement 
remains dependent on the internal procedural rules of the 
states that have ratified said conventions.

Indeed, since the purpose of any arbitration is to 
obtain enforcement of the awards rendered, their submis-
sion to domestic law of the states alters the effectiveness 
of those awards, which would be limited either by the 
internal public order of the states in which the execution 

of law is sought, or by the judge who exceeds his control 
over the awards submitted to him. Some conventions 
such as the ICSID Convention and some arbitration rules, 
such as the CCJA arbitration, attempt to curb these effects 
by minimizing the intervention of the judge.

In any case, because of the importance of the inter-
ests at stake in the transactions they conclude, the parties 
would benefit from anticipating as far as possible the 
applicability of the awards, even if it is almost impos-
sible to measure the compliance of the law applicable to 
their relations with the rules of public order of the states 
to which each party may be attached in order to execute 
those awards.
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may be subject to an attachment order) at the seat of the 
Swiss third-party debtor (e.g., a Swiss bank), even if said 
claims arise from his or her relationship with a foreign 
branch of the Swiss third-party debtor.1

To obtain a civil attachment, the creditor must dem-
onstrate prima facie that (1) he or she has a claim against 
the debtor, (2) there exists grounds for an attachment as 
per the DCBA, and (3) there are assets in Switzerland be-
longing to the debtor. An (enforceable) foreign judgment 
or arbitral award constitutes a ground for enforcement, 
as per article 271 (1)(6) DCBA.2 

Applications for attachments are decided on an ex 
parte basis, and the debtor will only be informed about 
the attachment request if the attachment was granted. 
The creditor may thus benefit from a certain surprise ef-
fect. As it will be further developed below, an attachment 
is often also the first stage in recognising, and enforcing, 
an enforceable judgment. 

I. Introduction
Being among the world’s 

leading financial centres, and 
often a place of refuge to trans-
fer assets, Switzerland is con-
sidered a highly attractive place 
for the enforcement of foreign 
judgments and arbitral awards 
but it remains generally very 
favorable to debtors.

This article aims to present 
the general legal framework ap-
plicable to the enforcement of 
foreign judgments and arbitral 
awards in Switzerland, and it 
also addresses selected key issues often encountered in 
practice, such as asset tracing, creditors hidden behind 
third parties and immunity issues, as well as protective 
briefs, which are a useful tool to consider in an asset pro-
tection strategy.

II. What Rules Apply
The organization of the legal and judicial system of 

Switzerland reflects its political and federalist structure 
of 26 cantons.

When it comes to enforcement proceedings, Swiss 
law distinguishes between non-monetary (e.g., specific 
performance) and monetary claims (i.e., payment of an 
amount of money). Whilst enforcement of non-monetary 
claims is governed by the Swiss Code of Civil Procedure 
(SCCP), in particular articles 335 et seq., enforcement of 
monetary claims is governed by the Swiss Debt Collec-
tion and Bankruptcy Act (DCBA).

III. Enforcement Measures Available
Prior to starting actual enforcement actions, and to 

secure later enforcement, provisional measures are of 
practical importance. Such measures can be applied for 
at any time, during judicial proceedings, on the merits, 
or even before proceedings have been initiated.

Swiss courts can, in principle, order any provisional 
measure suitable to prevent imminent harm in support 
of a non-monetary claim (article 262 SCCP).

In practice, the most common situation occurs when 
a plaintiff wishes to secure a monetary claim by attach-
ing the debtor’s assets, such as (typically) bank accounts 
held in Switzerland. It is interesting to note, in this re-
spect, that the Swiss Federal Supreme Court ruled that 
claims against a debtor residing abroad are located (and 
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V. Enforcement of Foreign Arbitral Awards 
Statistics show that approximately 50 percent of 

awards are complied with voluntarily, and only 10 per-
cent of all international arbitration result in enforcement 
proceedings.10 

The recognition and enforcement of foreign arbitral 
awards in Switzerland is governed by the 1958 New York 
Convention on the Recognition and Enforcement of For-
eign Arbitral Awards (NYC) as per article 194 PILA, re-
gardless of whether the place of arbitration was in a state 
party or not. 

The requirements according to the NYC will typically 
be directly examined by the Swiss Courts in the course of 
the enforcement proceedings as a preliminary question. 
Alternatively, it is also possible to conduct separate pro-
ceedings confined to the mere recognition of the award. 
In practice, having the award declared enforceable (as a 
preliminary question) within the framework of debt col-
lection proceedings or, if specific assets of the debtor are 
known within attachment proceedings, is the rule. The 
main reasons are that the creditor benefits from a surprise 
effect and there is no risk of (negative) res judicata in case 
not all conditions for recognition and enforcement are 
met.

Under the NYC, the party applying for recognition 
and enforcement of the award is required to comply with 
a limited number of formal requirements set out in detail 
in Article IV NYC. In particular, the applicant must 
establish the authenticity and contents of the award as 
well as the existence of an arbitration agreement on which 
the award is based. 

For this purpose, (1) the duly authenticated original 
award or a duly certified copy thereof, and (2) the origi-
nal arbitration agreement or a duly certified copy thereof 
must be submitted.

If the award or arbitration agreement is not issued 
in an official language of the canton where enforcement 
actions are sought in Switzerland (German, French or 
Italian), an official certified translation must be submit-
ted. The Swiss Federal Supreme Court confirmed that in 
the case of English awards, a translation of the relevant 
sections (i.e., namely the operative part of the award) 
is sufficient and a full translation is not needed.11 Swiss 
courts apply a very recognition- and enforcement-friendly 
approach under the NYC. In order to successfully object 
to any recognition or enforcement action in Switzerland, 
a debtor would need to raise and provide evidence for 
the existence of grounds for refusal of the recognition and 
enforcement of the arbitral award pursuant to Article V 
NYC. 

The list of grounds for refusal as provided for by Ar-
ticle V(1) NYC is exhaustive, and (in a nutshell) provides 
for the following: (1) invalidity of the arbitration agree-

IV. Enforcement of Foreign Judgments 
Recognition and enforcement of a foreign judgment 

in Switzerland is subject to the provisions of the multi 
or bilateral treaties in force between Switzerland and the 
state in which the judgment was issued. The most im-
portant instrument in force in Switzerland in this respect 
is the 2007 revised Lugano Convention on Jurisdiction, 
Recognition and Enforcement of Judgments in Civil 
and Commercial Matters (the “Lugano Convention”).3 
A court seized with a request for enforcement of a judg-
ment rendered in one of the Convention member states 
must declare it immediately enforceable, upon mere 
satisfaction of formal conditions. Should an appeal be 
lodged against the declaration of enforceability, the 
recognition of the foreign judgment may be refused in 
case of (1) violation of Switzerland’s public policy (puni-
tive damages are, for example, contrary to Swiss public 
policy),4 (2) absence of a proper notice to the defendant 
in case of a default judgment, or (3) res judicata (article 34 
of the Lugano Convention).

In the absence of any treaty, recognition and enforce-
ment proceedings must follow the provisions set out 
in the Private International Law Act (PILA). Under the 
PILA, a foreign judgment shall be recognized in Switzer-
land (1) if the judicial or administrative authorities of the 
state in which the judgment was rendered had jurisdic-
tion; (2) if no ordinary appeal can be lodged against the 
judgment or the judgment is final; and (3) if there are no 
grounds for refusal as exhaustively listed in the PILA, 
such as violation of Switzerland’s public policy, defective 
service, violation of the right to be heard or res judicata 
(articles 25 and 27 PILA).

All types of judgment may, in principle, be enforced 
in Switzerland, with the exception of ex parte judgments.5 
Foreign interim measures may, on their side, be enforced 
in Switzerland under the Lugano Convention, provided 
that the defendant’s right to be heard was respected.6 
Under the PILA, as a foreign judgment must be final in 
order to be enforced in Switzerland, the enforcement of 
foreign interim measures remains controversial to date.7

The enforcement of foreign judgements follows the 
Swiss domestic enforcement proceedings applicable to 
non-monetary and monetary claims. In the attachment 
proceedings, the Swiss judge will decide on the recogni-
tion of the foreign judgment on a prima facie basis; no 
prior, separate recognition and declaration of enforce-
ability are needed for foreign court judgments (even 
for judgments falling outside the scope of the Lugano 
Convention8) or arbitral awards. Rather, the judge will 
decide on the recognition within the attachment proceed-
ings (as a preliminary matter for non-Lugano Convention 
judgments or as a separate issue for Lugano Convention 
judgments).9 

Swiss courts may not review the merits of the case on 
which the foreign judgment was rendered.
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VI. Selected Issues
This section aims at presenting a few practical aspects 

and requirements to keep in mind when seeking the en-
forcement of foreign judgments and arbitral awards in 
Switzerland, in particular with regard to the obstacles 
commonly encountered and the objections which may be 
raised.

A. Identifying and Securing Assets
As mentioned, the most effective way of enforc-

ing foreign judgments or arbitral awards is by applying 
for an attachment of the debtor’s assets. This requires, 
amongst other things, the demonstration of the existence 
of specific assets and where they are located. This may 
prove difficult in practice, in particular regarding banking 
assets, given the (still) existing Swiss banking secrecy.

Under Swiss law, so-called “searching attachments” 
or “fishing expeditions” (i.e., requests for attachment 
not sufficiently identifying the assets to be attached, but 
rather aiming at finding out whether the debtor has any 
assets in Switzerland) are not allowed. 

Public sources for searching for assets are in general 
limited, but exist, including the following: (1) the com-
mercial register (information on companies, e.g., share 
capital, legal seat, address, corporate purpose, for some 

company types also the shareholders), (2) the Swiss Of-
ficial Gazette of Commerce (gathering of information 
published in every cantonal commercial register, bank-
ruptcies, composition agreements, debt enforcement, calls 
to creditors, lost titles, precious metal control, etc.), (3) the 
land register (record of every plot in Switzerland, except 
for those in the public domain14), (4) the debt enforce-
ment and bankruptcy register (record of debt collecting 
proceedings against a debtor15), and (5) the Swiss aircraft 
and/or car registries. There also exists an unofficial reg-
ister recording wills and other testamentary dispositions 
(it is, however, not exhaustive as it only contains informa-
tion provided freely). Certain cantons make it possible as 
well to access certain limited information contained in a 
person’s tax declaration. Lastly, judgments rendered by 
civil courts are in principle made accessible to the public 
(article 54 SCCP). Some judgments are directly published 
by civil courts in redacted form. Judgments which are not 
published may otherwise be obtained upon request.16

ment, (2) violation of due process, (3) the arbitral award 
is dealing with a difference not contemplated by or not 
falling within the scope of the arbitration agreement, (4) 
the arbitral tribunal was not properly constituted or the 
arbitral procedure was not held in accordance with the 
arbitration agreement, and (5) the arbitral award is not 
yet binding, set aside or suspended.

The burden of proof for these grounds for refusal lie 
with the debtor. This means that, e.g., no certificate or 
other forms confirming the enforceability of an award 
must be submitted by the award-creditor, but the award-
debtor will have to reverse the presumption that an 
award is binding and enforceable. On the other side, the 
award-debtor will, as a rule, not be precluded from rais-
ing these objections, if he or she failed to initiate actions 
to challenge or annul the award in the jurisdiction where 
the award was rendered.12 However, the principle of act-
ing in good faith and abuse of right still requires a party 
to raise any formal objections or challenge in the arbitra-
tion proceeding itself; otherwise, according to the Swiss 
Federal Supreme Court, these formal objections or chal-
lenges have been forfeited.13 

In addition, Article V(2) NYC also sets forth the 
following two grounds, which, contrary to the above-
mentioned grounds any state court may (and indeed 

should) consider even on its own motion: (1) lack of arbi-
trability of the dispute, and (2) violation of public policy. 
Swiss courts would, however, still expect the debtor to 
raise these grounds and provide some evidence in sup-
port thereof. The two grounds must be considered from a 
Swiss law perspective (lex fori executionis). 

As mentioned, Swiss courts apply a recognition- and 
enforcement-friendly approach and the threshold to suc-
cessfully object to the enforcement of an award is very 
high. Also, a violation of public policy is only successful 
in very limited circumstances. 

It is also important to note that the NYC allows par-
ties to commence enforcement proceedings outside the 
seat of the arbitration, even if annulment proceedings 
have been commenced. Depending on the circumstances, 
Swiss courts may enforce awards despite annulment 
proceedings being initiated. That said, Swiss courts do 
not recognize awards that have been set aside (in con-
trast to other jurisdictions, such as France and the United 
Kingdom). 

“Under Swiss law, so-called ‘searching attachments’ or ‘fishing expeditions’ 
(i.e., requests for attachment not sufficiently identifying the assets to be 
attached, but rather aiming at finding out whether the debtor has any 

assets in Switzerland) are not allowed. 
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dural requirement set by Swiss law), the transaction out of 
which the claim against the foreign state arises must have 
a sufficient connection to Switzerland (in German: “Bin-
nenbeziehung” in French “rattachement suffisant”).19 Said 
connection is established when the claim originated or 
had to be performed in Switzerland, or when the debtor 
performed certain acts in Switzerland. Conversely, the 
mere location of assets in Switzerland or the existence of a 
claim based on an award rendered by an arbitral tribunal 
seated in Switzerland does not create such a connection. 

Finally, the assets targeted by the enforcement mea-
sures must not be earmarked for tasks that are part of 
the foreign state’s duty as a public authority, which are 
excluded from enforcement proceedings pursuant to arti-
cle 92(1) DCBA. The concept of tasks belonging to a public 
authority is interpreted widely by the Swiss Federal Su-
preme Court.20 It always includes the assets of diplomatic 
missions and generally includes cultural goods. However, 
the Swiss Federal Supreme Court has considered that a 
dispute relating to a lease agreement entered into by the 
state was not covered by the immunity from enforce-
ment.21 Furthermore, money, whether in the form of cash 
or held on bank accounts, is exempt from seizure only if 
clearly earmarked for concrete public purposes, which 
implies a separation from other assets. However, bank 
accounts and other assets belonging to an embassy are 
presumed to be for public purpose and are thus immune 
from enforcement.22 The same applies to funds specifi-
cally allocated to the purchase of arms,23 the rolling stock 
of a state railway company,24 the shares of an interna-
tional corporation created by an international agreement 
but performing public functions,25 and a cultural center 
or buildings for foreign citizens run by a foreign consul-
ate in Switzerland.26 Swiss case law has also recognized 
overflight rights as de iure imperii assets and thus immune 
from enforcement.27

D. Protecting Against Enforcement: Protective Briefs
Swiss law provides the debtor with an instrument to 

defend himself against a (possible) attachment request (or 
other ex parte measure) by filing a so called “protective 
brief.” The protective brief allows a party to submit his or 
her position in advance to the court. 

This brief will only be communicated to the oppos-
ing party if and when the ex parte injunction is effectively 
requested and shall remain in effect for six months from 
the date of its filing. After six months, the brief must be 
renewed or extended in order to have a continued effect. 

This measure is available in all areas where the issu-
ing of an ex parte injunction is to be feared, including at-
tachment proceedings. Protective briefs are, however, not 
permitted in enforcement proceedings under the Lugano 
Convention, as a court seized with a request for enforce-
ment of a judgment rendered in one of the Convention 

Due to Swiss bank secrecy laws, there is not a regis-
ter of bank accounts in Switzerland. 

In practice it is important to know that a bank must 
only provide information as to the effectiveness of the at-
tachment (i.e., whether the bank account still exists and if 
so, whether funds were blocked and for which amount) 
once the deadline to appeal against the attachment order 
has expired. In cases where the debtor is located abroad 
and service of documents is to be made through judicial 
legal assistance proceedings or through consular or dip-
lomatic channels, such essential information might only 
be available at a very later stage.

Furthermore, an attachment of a bank account is a 
“snapshot,” meaning that only the exact amounts on 
the bank account at the moment of attachment are (and 
remain) attached or blocked but, as a rule, not any funds 
which will be credited on the bank account subsequent 
to the attachment. These future credits or funds can, 
as a rule, only be attached with a renewed attachment 
request.

B. Creditors Hiding Behind Third Parties
Switzerland remains to date one of the biggest off-

shore private wealth centers of the world, as third parties 
can still hold assets with Swiss banks in compliance with 
NYC procedures when applicable. Said assets are not be-
ing compulsory registered and most related information 
(shareholding, etc.) remains confidential. 

Swiss law knows the concept of alter ego, respectively 
piercing the corporate veil, but the threshold to success-
fully apply these concepts is very high. The applicant 
must demonstrate that the formal owner of the assets is 
only the alter ego or the mere instrumentality of its ben-
eficial owner (economic identity), and that such structure 
of formal ownership is not legitimately used but merely 
“used” in bad faith, i.e., as a means of circumventing le-
gal or contractual obligations.17 

From a strategic point of view, it may thus be inter-
esting for the creditor to explore the option of first lifting 
the corporate veil based on the alter ego concept in a for-
eign jurisdiction, which might be more open to these con-
cepts (such as the United States), and to have the foreign 
judgment then recognized or at least referred to when 
applying for enforcement in Switzerland.

C. Immunity from Enforcement
Swiss courts apply the concept of sovereign immu-

nity restrictively.18 Accordingly, a distinction is drawn be-
tween cases in which the foreign state acts in the exercise 
of its sovereign capacity (de iure imperii), where immunity 
from enforcement is applicable, and cases in which the 
foreign state acts in a private capacity (de iure gestionis), 
where it is not. The principal criterion to distinguish be-
tween acts de iure imperii and acts de iure gestionis is the 
nature of the transaction. In addition (a specific proce-



86 NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2        

With a subscription to the NYSBA Online Publications Library, you can browse or search NYSBA legal publications, such as the 
complete award-winning Practical Skills Series, and quickly link to the cases and statutes cited through Fastcase. In addition 
to traditional legal research, attorneys will enjoy online access to over 60 practice-oriented professional publications covering 
many different areas of practice. The NYSBA Online Publications Library is not available on any other online platform.

Get the complete NYSBA Online Publications Library and enjoy exclusive members-only savings that will more than cover your 
membership dues. And, your annual subscription includes all updates during the subscription period to existing titles as well 
as new titles – at no extra cost! Subscriptions to individual titles are also available.

A member subscription is a fraction of the cost of the complete hardbound library. For more information visit www.nysba.org/
fastcase.

➤➤
Already a NYSBA member with free access to Fastcase legal research?

Upgrade now to also access NYSBA Online Publications Library on the Fastcase database.  
Visit www.nysba.org/fastcase

9. [BGer] Dec. 21, 2012, 139 [BGE] III 135, E. 4.5.2; Decision of the 
First Instance of Zurich of 15 Feb 2015 (EQ150028).

10. Queen Mary & PwC, International Arbitration: Corporate 
Attitudes and Practices 2008 (2008).

11. [BGer] Jul. 2, 2012, 138 [BGE] III 520.

12. [BGer] Jul. 3, 1985, 111 [BGE] II 175; [BGer] Oct. 4, 2010, 
4A_124/2010.

13. [BGer] Jul. 3, 1985, 111 [BGE] II 175; [BGer] Oct. 4, 2010, 
4A_124/2010; [BGer] Nov. 21, 2003, 130 [BGE] III 66.

14. The land register may however in principle only be consulted 
provided that there is a legitimate interest in accessing it (e.g., 
purposes of contractual negotiations for the purchase of a property 
etc.).

15. The debt enforcement and bankruptcy register may be consulted 
upon request by anyone showing a prima facie legitimate interest 
as well.

16. A copy of a civil judgment which has not been published 
will, however, only be provided upon showing of a legitimate 
interest and can, depending on the court’s practice, also be made 
anonymous.

17. [BGer] Jun. 7, 2016, 5A_205/2016, E. 7.2 and 8.

18. See generally, Sandrine Giroud and Veijo Heiskanen, Sovereign 
Immunity 2018, Getting the Deal Through (contributing eds. Tai-
Heng Cheng and Odysseas G Repousis), available at https://
gettingthedealthrough.com/area/113/jurisdiction/29/sovereign-
immunity-switzerland/. 

19. [BGer] Sep. 7, 2018, 5A_942/2017; [BGer] Jun. 19, 1980, 106 [BGE] 
Ia 142; [BGer] Sep. 1, 2009, 135 [BGE] III 608.

20. [BGer] Aug. 15, 2007, 134 [BGE] III 122; [BGer] Nov. 23, 2011, 
5A_681/2011.

21. [BGer] Oct. 7, 2010, 136 [BGE] III 575.

22. [BGer] Apr. 30, 1986, 112 [BGE] Ia 148.

23. [BGer] Feb. 10, 1960, 86 [BGE] I 23.

24. [BGer] Apr. 30, 1986, 112 [BGE] Ia 148.

25. Decision of the Swiss Federal Supreme Court of 22 June 1966 in 
Annuaire suisse de droit international, 1975, p. 219.

26. [BGer] Apr. 30, 1986, 112 [BGE] Ia 148.

27. [BGer] Aug. 15, 2007, 134 [BGE] III 122.

Endnotes
1. Bundesgericht [BGer] [Federal Supreme Court] Sep. 3, 2014, 

5A_723/2013 Entscheidungen Des Schweizerischen 
Bundesgerichts [BGE], making reference to and confirming its 
ruling in its decision of [BGer] Aug. 20, 2002, 128 [BGE] III 473.

2. [BGer] Dec. 21, 2012, 139 [BGE] III 135.

3. The signatories are the Swiss Confederation, the European 
Community, the Kingdom of Denmark, the Kingdom of Norway, 
and the Republic of Iceland.

4. [BGer] Oct. 10, 1996, 122 [BGE] III 463.

5. [BGer] Jul. 30, 2003, 129 [BGE] III 626, E. 5; Bernard Dutoit, 
Droit international privé suisse, Commentaire de la loi fédérale du 18 
décembre 1987, Basel 2005, art. 25 N 9.

6. [BGer] Jul. 30, 2003, 129 [BGE] III 626, E. 5.

7. Andreas Bucher, Commentaire romand, Loi sur le droit 
international privé, Convention de Lugano, 2011, art. 25 N 24 to 31.

8. Decision of the Cantonal Tribunal of Vaud of 12 Apr 2012 (N° 115).

member states must declare such a judgement immedi-
ately enforceable, upon mere satisfaction of formal con-
ditions. Therefore, the opposing party is not to be heard 
and may only object to the declaration of enforceability at 
a later stage.

VII. Conclusion
Despite being generally a debtor-friendly jurisdic-

tion due to Swiss banking secrecy, lack of discovery and 
centralised registers on specific property, Switzerland re-
mains an important jurisdiction for enforcement actions. 
Notwithstanding the exequatur and enforcement friendly 
approach of Swiss courts, turning a foreign judgment or 
arbitral award into a key to a Swiss safe box is not always 
straightforward in practice. In particular, the identifica-
tion of assets, the dealing with creditors hiding behind 
third parties, and immunity issues require careful plan-
ning, anticipation and coordination of the enforcement 
actions with local counsel.
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judgments in civil and commercial matters (Brussels I re-
cast Regulation) is applicable between all Member States 
of the EU.4 Due to its extensive scope of application, 
this Regulation is the most important legal instrument 
concerning enforcement of foreign titles in practice. The 
Brussels Ia replaced the Brussels I Regulation (EU) No 
44/2001, which replaced the Brussels Convention, a mul-
tilateral treaty originally concluded between the first six 
Member States in 1968 (European Economic Community, 
entered into force 1973).

The Brussels Ia Regulation is exclusively applicable 
to legal proceedings instituted on, or after, 10 January 
2015. Executory titles from before that date fall within 
the scope of the Brussels I Regulation.5 If they are from 
before 1 March 2002, the Brussels Convention is still ap-
plicable.6 The Regulation applies to judgments, authentic 
instruments, and court settlements of the Member States. 
Rulings regarding civil and commercial matters are gov-
erned by the regulation, regardless of the court’s nature. 
This means a court decision on compensation from a 
criminal court (as civil law right) falls within the scope of 
the convention as long as the injuring party is not a public 
authority which acted in the exercise of public powers 
(exception).7 

As a general rule, a judgment, an authentic instru-
ment, or a court settlement that is enforceable in a Mem-
ber State is also enforceable in Austria without any need 
of a declaration of enforceability under the Brussels Ia 
Regulation. The exequatur procedure is no longer re-
quired under the Brussels Ia Regulation due to more de-
tailed information requested in the certificate form.8

1. Procedure of Recognition and Enforcement

Under the Brussels regime, judgments from a Mem-
ber State are automatically recognized in another Member 
State. Yet recognition and enforcement shall be refused on 
any interested party`s application if: 

a. the recognition and enforcement would be mani-
festly contrary to Austrian public policy (ordre pub-
lic);

Obtaining an execution title is often difficult. This 
makes it all the more important to consider questions of 
enforceability regarding the target country before acting, 
and in some cases, even before contracting. The Europe-
an legislature requires the coexistence of Member States 
that would be hardly familiar outside of Europe. The 
following article provides a short summary of the most 
important regimes of recognition and enforcement con-
cerning foreign judgments in Austria. Family law, admin-
istrative law, and other special fields of law will therefore 
not be covered in favour of giving an overview of civil 
law as it is relevant in the usual course of business.

I. Introduction
The enforcement of foreign judgments and arbitral 

awards in Austria is based on regulations of the Eu-
ropean Union, different international multilateral and 
bilateral treaties, as well as Austrian statutory law. Main 
sources of domestic enforcement law are the Austrian 
Enforcement Act (EA) and the Austrian Code of Civil 
Procedure (CCP). These laws apply throughout Austria 
without modification so there are no intrastate variations 
concerning the enforcement of execution titles.

Generally, the EA requires a formal declaration of en-
forceability of foreign judgments. Extensive exceptions to 
this principle exist where international conventions, and 
treaties, or the law of the European Union determine oth-
erwise.1 If a declaration of enforceability is required, it is 
a prerequisite for any further enforcement measures. The 
remaining execution procedure follows the same rules as 
the enforcement of domestic titles.

This article is structured as follows: sources of law, 
general questions, followed by answers.

II. Law of the European Union
To facilitate the circulation of judgments and enhance 

access to justice, the European Union, and its predeces-
sor, have issued regulations. These apply between the 
Member States, yet sometimes there are exceptions. Brus-
sels I,2 for example, applied to Denmark only due to an 
agreement. The European Enforcement Order, the Euro-
pean Order for Payment Procedure, and the European 
Small Claims Procedure do not apply to Denmark. In ad-
dition to the following regulations, there is a Regulation 
on insolvency proceedings that will not be covered by 
this article in detail, just as there are Regulations concern-
ing other fields of law.3

A. Brussels Ia (Recast) Regulation 
Regulation (EU) No 1215/2012 of 12 December 2012 

on jurisdiction and the recognition and enforcement of 
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cedure under European Enforcement Order Regulation 
was something like a practical test for a wider abolition 
of the exequatur procedure, it is similar to the procedure 
later laid down in the Brussels Ia Regulation.

Before the recast of the Brussels I Regulation the Eu-
ropean Enforcement Order Regulation was of consider-
able practical relevance. After the abolition of the exequa-
tur procedure in the scope of Brussels Ia its practical rel-
evance has fallen sharply. However, there is still an area 
of application left. If the debtor’s assets refer to several 
countries, this regulation is more practicable for the credi-
tor than the Brussels Ia Regulation. The appeal against 
confirmation is only possible to a very limited extent. The 
procedure under the European Enforcement Order Regu-
lation is optional, meaning enforcement according to the 
Brussels Ia Regulation is also possible in its scope.12

C. European Order for Payment Procedure and  
European Small Claims Procedure

To put things short, the European Order for Pay-
ment Procedure is applicable to uncontested monetary 
cross-border claims;13 the European Small Claims Proce-
dure is applicable to cross-border claims amounting up 
to 5.000 euros.14 Both Regulations have in common that 
they provide for a procedure in order to obtain an execu-
tion title that can be easily enforced in another Member 
State (without declaration of enforceability). If there is no 
execution title yet, choosing one of these optional proce-
dures could be practical. The procedure is initiated using 
forms. In case of the Small Claims Procedure, a written 
procedure is possible and the reasons for refusal of en-
forcement are very limited.

III. Multilateral Treaties
Austria is party to many multilateral treaties. Hence 

only few examples will be dealt with;15 special fields of 
law such as carriage of passengers and goods or family 
matters will be left out.

A. Lugano Convention II
The Convention on Jurisdiction and the Recognition 

and Enforcement of Judgments in Civil and Commercial 
Matters of 30 October 2007 (Lugano Convention II, in 
force since 2010) is a multilateral treaty between the Eu-
ropean Community, Iceland, Norway and Switzerland 
that is similarly constituted as the Brussels I Regulation.16 
Prior to that, the Lugano Convention I was in force in 
Austria since 1996.17

The aim of the Lugano Convention is to facilitate the 
recognition and enforcement of titles between the parties 
to the Convention. The exequatur procedure exists con-
tinually in the scope of the Lugano Convention II as well 
as under the Brussels I Regulation. This means that an ad-
ditional decision of the competent court of the executing 
state is required. An appeal against the decision is possi-
ble. The declaration of enforceability can only be refused 

b. the right to be heard/due process of law is 
breached in a specific way;

c. the judgment is irreconcilable with a judgment 
given between the same parties in the addressed 
Member State; 

d. the judgment is irreconcilable with an earlier 
 judgment given in another Member State, or in a  
 third state involving the same cause of action and  
 between the same parties or,

e) certain provisions regarding jurisdiction are in-
fringed.9

Regarding authentic instruments and court settle-
ments, only a conflict with ordre public can lead to a re-
fusal. An appeal against the decision on the application 
for refusal is possible.

To invoke a judgment from another Member State in 
Austria, an executory title, as well as a certificate from the 
court of origin, is needed. The court issues the certifica-
tion after application of any interested party. If a trans-
lation is necessary to pursue the proceeding, the court 
may ask the applicant to provide for it. As soon as these 
requirements are met, the foreign title is executed in the 
same way as an Austrian title. The procedure of enforce-
ment is then governed by Austrian law. 

Before the temporal scope of application of the Brus-
sels Ia Regulation, the exequatur procedure is still in 
force. This means the foreign title would have to be for-
mally declared enforceable in Austria.

2. Legal Practice

The Austrian Supreme Court has recently handed 
down a decision on the assessment of timeliness of the 
service of documents within the scope of the Brussels I 
regulation. A disorderly notification is not a breach of the 
right to be heard, and therefore no reason for refusal, if 
the defendant could effectively uphold his rights of de-
fense. Due to its wording, this is valid within the scope of 
the Brussels Ia Regulation as well. Decisions concerning 
the correctness of notifications are accordingly made on a 
case-by-case basis.10

B. European Enforcement Order Regulation 
Regulation (EC) No 805/2004 of 21 April 2004 intro-

duces a European Enforcement Order for uncontested 
claims concerning judgments given, court settlements 
concluded, and authentic instruments registered after 21 
October 2005. The purpose of this regulation is to make 
decisions enforceable without a declaration of enforce-
ability. Judgments, court settlements, and authentic in-
struments on uncontested claims are recognized and en-
forced in another Member State without any intermediate 
procedure. In order to apply for a court order warranting 
enforcement, a confirmation by the court of origin and a 
translation, where required, are necessary.11 Since the pro-
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tional jurisdiction in this respect is examined on the basis 
of the hypothetical application of Austrian jurisdiction 
standards.23

B. General Execution Process Topics
Since foreign execution titles are enforceable only in 

their country of origin by default, the previously intro-
duced regimes are necessary to extend the enforceability 
to Austria. If a declaration of enforceability is required, 
for example, the foreign title and the declaration together 
form an execution title enforceable under the EA.24 The 
further procedure is governed by national law and fol-
lows, in general, the same rules as the enforcement of 
domestic titles. On that account it is widely the same in 
the main features. After having obtained an execution title 
valid in Austria, an application for a court order warrant-
ing enforcement has to be made.

1. Competent Court

The competent court for issuing a declaration of en-
forceability is the district court of the obligated party`s 
domicile, or the court competent for enforcement pro-
ceedings. The court decides on the application without 
prior oral proceedings, or hearing the opponent. Filing 
the application for declaration of enforceability conjoined 
with the motion for enforcement is possible. Concerning 
enforcement proceedings, the competent court––roughly 
summarized––depends on where the property is regis-
tered, where the obligated party’s (or garnishee’s) domi-
cile is, where the assets lie, or where the enforcement is 
about to take place. Closing an effective jurisdiction agree-
ment concerning the court competent for enforcement 
proceedings is not possible.

As enforcement organs the bailiffs intervene. They 
execute the enforcement, for example, by collecting pay-
ments, checking for attachable items and drawing up sei-
zure records.

2. Enforceable Remedies

As a basic principle, the Austrian legal system is to 
a certain extent open to foreign orders or measures not 
common to Austrian law. Concerning such orders or mea-
sures, an application to adapt them to a measure, or order, 
with comparable effects provided for in the Austrian 
legal system is necessary. The court only adapts without 
request if required by international law. This would, for 
instance, be the case with Brussels Ia Regulation.25

Generally, the foreign execution title has to be suf-
ficiently specific as having content determinable without 
any further normative assessment.

The execution of monetary claims can, for example, 
be carried out by executing on property in form of receiv-
ables, movables, claims for delivery against third-party 
debtors, or on other pecuniary rights. Enforcement on real 
estate can be done by compulsory mortgage, administra-
tion, or auction. Execution for effecting acts or omissions 

by the appellate court due to certain reasons for refusal. 
The Lugano Convention II contains analogous reasons 
for refusing recognition and enforcement of a foreign title 
as the Brussels I Regulation.

B. Arbitral Awards
The New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards of 1958 (NYC) 
and the European Convention on International Commer-
cial Arbitration 1961 (Geneva Convention 1961) apply to 
Austria. Of these two, the New York Convention applies 
to the United States of America as well, but there are res-
ervations to keep in mind.18

C. Convention of 30 June 2005 on  
Choice of Court Agreements

The Hague Convention 2005 entered into force for 
Austria on 1 December 2015. As a general rule, an en-
forceable judgment given by a court of a contracting state 
designated in an exclusive choice of court agreement is 
to be recognized and enforced in another state. Since 
consumers are excluded from the scope of application, 
the convention (jurisdiction clauses) is mainly an alter-
native for medium-sized enterprises to the New York 
Convention 1958 (arbitral awards).19 The United States 
has already signed the convention but has not ratified 
it yet. The ratification by the United States would be in 
compliance with the conditions lead to enforcement and 
recognition of U.S. judgments in Austria.

IV. Bilateral Treaties
Bilateral treaties with Member States of the European 

Union are largely inapplicable due to Regulations of the 
EU in their scope.20 In contrast, there are some conven-
tions between Austria and non-EU Member States like 
Liechtenstein, Israel, Switzerland, Tunisia, and Turkey 
which are pertinent.21 Austria has concluded bilateral 
conventions on the recognition and enforcements of arbi-
tral awards as well.

V. Sources of National Law 
As previously mentioned, the Austrian Enforcement 

Act contains provisions on the recognition and enforce-
ability of foreign execution titles as long as international 
conventions and treaties, or the law of the European 
Union, do not determine otherwise.

A. Exequatur Procedure
To become enforceable in Austria, foreign default 

judgments require a formal declaration of enforceability 
if Austrian law is not superseded. Basic requirements are 
the enforceability in accordance with the provisions of 
the country in which they were created, and reciprocity 
guaranteed by international treaties or by way of regula-
tion. Further conditions are summarized in compliance 
with international jurisdiction, due process of law, and 
ordre public.22 However, it is noteworthy that interna-
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similar subsequent obstacles can in principle be asserted 
in Austria.

An appeal against the court order on declaration of 
enforceability is possible within four weeks, in some cases 
eight weeks. Recourse against, for instance, the court or-
der warranting enforcement is possible as well. A stay of 
the proceedings can be applied for, by way of example, 
in case of an appeal against the court order warranting 
enforcement, if the suspension of the title is invoked or 
for the time of appellate proceedings in the jurisdiction of 
origin of the title.

B. Limitation Periods
In Austrian civil law, limitation periods are treated 

as an issue of substantive law. Therefore, the law deter-
mining the limitation period is the law applicable on the 
claim. As far as Austrian law is applicable, judgments can 
be enforced within 30 years from their entry into legal 
force.27 

C. Ordre Public
A violation of ordre public is generally assumed rarely 

due to strict requirements. The recognition would have 
to be absolutely and obviously incompatible with the 
Austrian legal system.28 The ordre public clause is consid-
ered an inappropriate exception by the Austrian Supreme 
Court. Hence, a simple unfairness of the result does not 
suffice, just as the mere contradiction to compelling Aus-
trian regulations is insufficient for reversal. Rather, fun-
damental values of the Austrian legal system have to be 
infringed on in case of enforcement.29 The violation of the 
right to be heard is a specification of the procedural ordre 
public.30

 D. Punitive Damages and Interest Rate
The principle of non-compensatory damages is 

foreign to the Austrian law system. Currently, there is 
insufficient judicature yet but, in general, the opinion is 
widespread that punitive damages would be against the 
ordre public of the Austrian legal system. Private penalties 
are seen as conflicting with the compensation function of 
Austrian tort law and the punitive monopoly of the state. 
Therefore, it seems probable at least that exorbitantly 
high punitive damages cannot be enforced in Austria.

According to the judicature of the Austrian Supreme 
Court, a court decision granting an interest rate much 
higher than the Austrian rate does not per se contradict 
ordre public. However, in a specific case, an interest rate 
of more than 100 percent per annum has infringed ordre 
public.31 It is to kept in mind that in Austrian civil law the 
interest in general may not exceed the amount of the prin-
cipal debt before filing a suit.

VII. Summary
As has been shown with the previous rough over-

view of the different sources of law, different enforcement 

based on claims for specific performance can be, for 
example, carried out by delivery, eviction, or substitute 
performance.

3. Identification of Assets

Practically, finding out about assets located in Austria 
before having an enforceable execution title can be dif-
ficult. This is especially problematic when decisions have 
to be made on where to file applications, or prior to that, 
in which countries a title shall be enforceable (choice of 
jurisdiction). In respect of land property and some com-
pany data, publicly available registers exist.

After obtaining an enforceable title, a lawyer can be 
mandated to search for the obligor’s name in the land 
charge register. If the obligee does not know the obligor’s 
employer, or if he meanwhile receives a pension, the 
court can file a request to the main association of social 
insurance institutions after execution is warranted. The 
employer can, as garnishee, be compelled to provide 
information on the salary. If execution on movables or re-
ceivables was unsuccessful, the obligor is to be compelled 
to give an inventory of assets.

Since 18 January 2017, Regulation (EU) No 655/2014 
of 15 May 2014 establishing a European Account Pres-
ervation Order procedure to facilitate cross-border debt 
recovery in civil and commercial matters is in force. 
Austria extended the scope of application to intrastate 
cases. Denmark and United Kingdom are not covered. 
The Account Preservation Order is a means of securing 
monetary claims against the real risk of enforcement be-
ing impeded, or made substantially more difficult. In case 
the requirements are fulfilled, this procedure has the con-
venient side-effect that the obligee does not have to know 
about the obligor’s account information when he already 
has a title. The competent court will obtain the required 
information.26 In practice, however, problems often arise 
from the requirement to demonstrate the urgent need of 
judicial protection. Therefore, the scope of application is 
limited in Austria.

VI. Selected Topics of Practical Application

A. Defenses
As a basic principle, the substance of foreign judge-

ments cannot be reviewed by Austrian courts. Therefore, 
merit-based defenses are usually unavailable in Austria 
in contrast to a remedial procedure in the country of ori-
gin. As a general rule, only the reasons set forth for deny-
ing a declaration of enforceability, or refusing the enforce-
ment, can be invoked in the enforcing country.

Nonetheless, some liability limitations are to mind: 
the obligor may keep a minimum living wage; some 
personal items, for example, cannot be attached, and 
after opening of an insolvency procedure, no individual 
enforcement measures can be undertaken. Moreover, 
reasons such as the suspension of the title, payment and 
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policies coexist in Austria. To ensure that an obtained 
foreign judgment is enforceable in Austria, carefully 
evaluating the various options when entering into legal 
relationships can be crucial. As part of an enforcement 
strategy, especially when it comes to jurisdiction, the 
European Union may prove beneficial for future enforce-
ment measures in Austria, or other Member States of the 
European Union.
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The claimant sends the served summons to the court, 
with a request to proceed with the case, as from the day 
on which the defendant was served with the summons. 
Until the first day of the hearing, the claimant may with-
draw the summons without liability to pay the court 
registry fee. From the first day of the hearing, the claim-
ant owes the court registry fee. The amount of the court 
registry fee depends on the amount of the claim, but costs 
a minimum of 119.00 euros in the subdistrict court and a 
maximum of 3,946.00 euros in the district court. 

Judgment
If the defendant does not appear in person, or is not 

represented by a lawyer, a judgment in default of appear-
ance will be issued. If, however, a defense is presented, 
there is then a contested hearing, and the judge can 
decide to have the parties litigate further in writing or 
schedule a hearing, at which both parties must appear. 
Eventually, a judgment is handed down on the basis of a 
contested claim. The party that the court finds against is 
usually ordered to pay the costs of the proceedings. 

Remedies
A judgment in a contested case may be appealed. An 

appeal shall be lodged with the court of appeal. The time 
limit for this is three months after the date of the judg-
ment. Within this period, the appeal must be served4 with 
a summons to the other party. 

There is the possibility to object to a judgment in de-
fault of appearance. The objection must be lodged with 
the same court that issued the judgment in default of 
appearance. A time limit of four weeks shall apply to an 
application to object, starting from the day on which the 
judgment in default of appearance is served personally 

Introduction
This article sets out the options for the enforcement 

of judicial and arbitral awards in the Netherlands. It in-
cludes a short explanation of the process of a civil claim 
in the Netherlands and explains the options for enforc-
ing (within the Netherlands) a judgment obtained in the 
Netherlands. It also covers what is needed to be able to 
enforce a foreign judgment in the Netherlands. A distinc-
tion is made between foreign judicial and arbitration 
awards originating from countries that are party to an 
enforcement treaty (convention) and/or regulation and 
awards originating from countries that are not party to 
such a treaty or regulation. 

Judicial Proceedings in the Netherlands
The Netherlands has 11 courts, four courts of appeal 

and a supreme court. The courts deal with civil, criminal, 
and administrative law cases. Monetary claims with an 
interest of up to 25,000 euros; labor-law issues and cases 
relating to consumer credit (up to 40,000 euros); rental 
(purchase) contracts; and agency contracts, must be sub-
mitted to the subdistrict section within the courts, i.e., the 
subdistrict court.1 If you do not agree with a civil judge’s 
decision, you can appeal to the court of appeal within 
three months after the decision. Finally, it is possible 
to appeal to the highest court: the Supreme Court. The 
Supreme Court assesses whether the (sub)district court 
and/or the court of appeal have properly interpreted and 
applied the law. 

Summons
Civil proceedings in the Netherlands generally start 

with a summons (or in some cases with a petition when 
stipulated by law). The summons must state, among 
other things, the details of the claimant and defendant, 
as well as the claims, the basis of the claims, and any 
evidence.2 The summons must be served, by a bailiff, 
on the defendant. The costs for service of a summons by 
the bailiff are 81 euros (as of 2018 excl. VAT). The sum-
mons states the date on which the defendant must appear 
before the court or when his lawyer must appear in the 
proceedings. At the subdistrict court, the defendant can 
defend himself; at the district court, legal representation 
by a lawyer is mandatory. 

The standard summons period is at least one week, if 
the defendant has a known place of residence or domicile 
in the Netherlands. For defendants living or staying in 
another European Member State,3 a summons period of 
four weeks applies, and outside Europe, a summons pe-
riod of three months applies. 
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on the defendant by a bailiff, or from the day on which 
the defendant has acknowledged the judgment, or from 
the day on which the judgment is enforced.5

Judgment Enforceable with Immediate Effect
In general, both judgments in default of appearance 

and judgments in contested claims are declared provi-
sionally enforceable by the Dutch court, if the claimant 
has applied for this in the summons. This means that the 
judgment can be enforced immediately, despite the fact 
that there are still possible means of redress, such as the 
right to object to a judgment in default of appearance or 
to appeal.6 The claimant party may, in that case, apply for 
an attachment order or bankruptcy petition. If the defen-
dant makes (timely) use of a legal remedy, this does not7 
suspend the enforcement of a judgment declared pro-
visionally enforceable. The defendant will then have to 
submit a request for suspension to the court and, in that 
case, will usually have to provide security for payment of 
the claim. 

Power of Res Judicata
A judgment against which there is no longer any 

ordinary appeal option (such as objection, appeal, or 
final appeal) has acquired the force of res judicata. Only 
in exceptional cases can an extraordinary legal remedy 
be used against this, such as revocation or final appeal 
in the interests of the law, but these are not further dis-
cussed here. 

Dutch Arbitration Award 
This document does not detail the conduct of an ar-

bitration procedure, as it depends entirely on the rules 
of the competent arbitration institute. However, the en-
forcement of an arbitral award in the Netherlands will be 
discussed. 

Unlike a court ruling, a Dutch arbitration ruling8 can-
not be enforced immediately in the Netherlands. An arbi-
tral award does not directly concern an enforceable title. 
You must first apply to the “preliminary relief judge” for 
relief to enforcement. The competent preliminary relief 
judge is the judge of the court in the district where the 
place of arbitration is located, and where an original copy 
of the award has been deposited. 

If an appeal against the arbitral award is possible, 
the leave for enforcement can only be granted if (1) the 
award has been declared provisionally enforceable; (2) 
the time limit for appeal has expired unused; or (3) the 
possibility of appeal has been waived in writing. 

The leave is usually granted by notation on the origi-
nal arbitral award. The leave will only be granted in a 
separate order if the original has not been deposited with 
the court or if the application for leave was contested. 

The court registry fee due for the application for leave is 
119 euros. 

Remedies
There is no right of appeal against the granting of 

leave. An appeal against the refusal may be lodged, with 
the court of appeal, within two months of the date of the 
decision. The preliminary relief judge may refuse the ap-
plication for leave if the arbitral award, or the manner in 
which it was made, is contrary to public policy or moral-
ity, or on any other ground as referred to in Article 1063(1) 
of the Dutch Code of Civil Procedure. 

If the court of appeal also refuses to grant leave, a 
final appeal may be lodged. If the court of appeal does 
grant leave, there is no further, final appeal.  

An arbitral award shall be subject to appeal if the par-
ties have so agreed. The ordinary court can only be asked 
to set aside or revoke an arbitral award. Possible grounds 
for setting aside the arbitral award include (1) there is no 
valid arbitration agreement, (2) the manner in which the 
arbitral tribunal has been constituted is invalid, (3) the ar-
bitral tribunal has not complied with its mandate, (4) the 
award has not been signed or reasoned, or (5) the award is 
contrary to public policy or morality.9 If the court decides 
to set aside the arbitral award, this automatically means 
that the leave for enforcement is also set aside.

Once leave to enforce the arbitral award has been 
granted, the arbitral award may be sent to the bailiff, to-
gether with the note or order for service and enforcement. 

Execution via Bailiff
In the Netherlands, the enforcement of judgments is 

explicitly a task of the court bailiff (referred to below as 
‘bailiff’).10 The bailiff is appointed by Royal Decree. Before 
the bailiff can enforce the judgment, the judgment must 
first be served on the party that must comply with it.11 
Enforcement is void if the judgment is enforced without 
prior service. The cost of service of the judgment is 77.95 
euros (as at 2018 excl. VAT). If, after service of the judg-
ment, the payment order as entered by the bailiff in the 
notice of service is not complied with, then enforcement 
of the judgment can be started. The bailiff can then take 
enforcement measures to ensure that the judgment is 
complied with. For example, the bailiff can seize all assets 
of the party that has to comply with the judgment, insofar 
as they are located on Dutch territory. The costs for of-
ficial acts performed by a bailiff are adjusted12 annually. 
The amount of the enforcement costs therefore depends 
on the chosen enforcement measure. These costs will be 
recovered as much as possible, from the other party, by 
the bailiff. 
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his or her defense, unless the defendant failed to 
commence proceedings to challenge the judgment 
when it was possible for him or her to do so;

c. If the judgment is irreconcilable with a judgment 
given between the same parties in the Member 
State addressed or with an earlier judgment given 
in another Member State or in a Third State involv-
ing the same cause of action and between the same 
parties, provided that the earlier judgment fulfills 
the conditions necessary for its recognition in the 
Member State addressed;

d. If the judgment conflicts with rules of competency,  
 if the defendant is a policyholder, consumer, or an  
 employee.

The judgment and Article 53 certificate must be 
served on the losing party prior to the first enforcement 
measure being taken. The bailiff can then be called in to 
take enforcement measures. How the bailiff performs his 
tasks in the Netherlands is described above under the 
heading “Execution via Bailiff.” 

Foreign Court Judgment Outside of the 
Netherlands Convention/Regulation 

Recognition
If there is no treaty or regulation on recognition and 

enforcement between the Netherlands and the country 
in which the foreign judgment in question was rendered, 
the rules developed in Dutch case law will apply. These 
rules are laid down in Article 431 Dutch Code of Civil 
Procedure.15 Pursuant to this article, the case must be 
heard again before the Dutch court in order to obtain an 
enforceable title. The Dutch court only tests this foreign 
judgment marginally. If these tests show that the foreign 
judgment meets the requirements for recognition, a con-
sideration of the substantive issues is not necessary and 
the foreign judgment is recognized. 

The foreign judgment will (in principle) be recog-
nized by the Dutch court if the following conditions are 
met:

a. The judgment was delivered by a competent court 
whose jurisdiction is based on an internationally 
accepted ground of jurisdiction;

b. The decision was made with due regard for the 
principles of due process and with adequate safe-
guards;

c. The recognition of the foreign judgment is not con-
trary to Dutch public order;

d. The foreign judgment is not incompatible with a  
 decision of a Dutch court given between the 
 parties or with an earlier decision of a foreign  
 court given between the parties in a dispute 

Execution of Foreign Court Judgment
The above describes how an enforceable title can 

be obtained (to enforce via a bailiff) a judicial or arbitral 
award rendered in the Netherlands. But what about an 
award made by a foreign court or arbitration? Can it be 
enforced the same way (by a bailiff in the Netherlands), 
or does it require more? 

The Dutch law, as explained below, distinguishes for-
eign court judgments falling within a convention or regu-
lation from those falling outside it. The same distinction 
is made for foreign arbitral awards. 

Foreign Court Ruling Within Convention / Regulation 
Until 2015, rules on recognition and enforcement of 

judgments in cross-border cases within the European 
Union were included in the EEX Regulation, also known 
as the Brussels I Regulation.13

On 10 January 2015, the new EEX Brussels Regulation 
(recast)14 entered into force. Part of these new regulations 
is the abolition of the so-called “exequatur procedure.” 
Under this procedure—for the enforcement of deci-
sions in civil and commercial matters in the Netherlands 
(and other European countries) from other EU Member 
States—permission had to be sought first from a court in 
the district in which the judgment was to be enforced. 

Under the “new” Brussels Regulation (recast), judg-
ments given by a court of a Member State can, in prin-
ciple, be enforced directly in the Netherlands and other 
EU Member States without judicial authorization, pro-
vided they are accompanied by a so-called “Article 53 
certificate.” This only applies for judgments given after 
10 January 2015 in civil and commercial matters. This 
includes provisional judgments or measures concerning 
seizure of property. The defendant must be domiciled in 
an EU Member State. 

Requesting an Article 53 certificate can be done di-
rectly in the summons. The court can then immediately 
attach this certificate of enforcement to the judgment, so 
that there is no need for a separate procedure. There are 
no additional costs involved in applying for Article 53 
certificate in the summons. 

Possibility of Refusal
The Brussels Regulation (recast) contains a limited 

number of grounds on which enforcement of a judgment 
from another Member State may be refused. The main 
grounds for refusal are as follows:

a. If such recognition is manifestly contrary to public 
policy in the Member State addressed; 

b. Where the judgment was given in default of ap-
pearance, if the defendant was not served with the 
document which instituted the proceedings or with 
an equivalent document in sufficient time and in 
such a way as to enable him or her to arrange for 
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Execution of a Foreign Arbitral Award

Foreign Arbitral Award Within Convention/Regulation
There are several advantages to having an interna-

tional trade dispute settled by arbitration instead of by a 
judge. For example, the specific expertise of arbitrators, 
the confidentiality of the procedure, and/or greater free-
dom to shape a procedure may be a reason to opt for ar-
bitration. In addition, arbitral awards are easier to enforce 
because most countries are members of the New York 
Convention.17 The New York Convention was approved 
in the Netherlands (the Kingdom of the Netherlands) by 
the Kingdom Act of 14 October 1963. More than 144 coun-
tries have acceded18 to the New York Convention. 

For the enforcement of foreign arbitral awards origi-
nating in countries party to the New York Convention, the 
rules of the New York Convention shall apply. Since the 
1958 New York Convention does not generally preclude 
the application of a more favorable regime for the recog-
nition and enforcement of foreign arbitral awards, other 
conventions—which also provide for the recognition and 
enforcement of arbitral awards, and to which the Neth-
erlands is a party—remain relevant. This could include 
bilateral treaties, such as the Belgian-Dutch 1925 Execu-
tion Treaty. The Netherlands does not have many such 
bilateral treaties that are still of any significance.  

The New York Convention shall apply in respect of 
(1) recognition of arbitration agreements, and (2) recogni-
tion and enforcement of arbitration awards rendered in 
the territory of a State other than that in which recogni-
tion and enforcement of such awards is sought. Upon 
accession to the Convention, Member States may make 
certain reservations. The Netherlands has made a reserva-
tion of reciprocity, but not the reservation regarding the 
commercial nature of the disputes that the parties submit 
to arbitration. 

The New York Convention requires, as compared to 
Dutch law, different provisions with respect to the rec-
ognition and enforcement of arbitral awards which fall 
under the scope of this Convention. Thus, Article IV of 
the Convention requires the applicant party to produce a 
legalized original of the arbitral award or a duly certified 
copy thereof and an original or duly certified copy of the 
arbitration agreement. For the rest, Dutch legislation on 
recognition and enforcement of arbitral awards shall ap-
ply by analogy.19 

In the Netherlands, as with Dutch arbitral awards, 
the preliminary relief judge has jurisdiction to hear an ap-
plication for recognition and enforcement of a foreign ar-
bitral award. Contrary to Article 989(2) of the Dutch Code 
of Civil Procedure, the period for appeal and final appeal 
against the decision on the application for recognition and 
enforcement of an arbitral award is two months, instead 
of one month for a Dutch arbitral award. 

 concerning the same subject matter and based on  
 the same cause, provided that the earlier decision  
 can formally be recognized in the Netherlands. 

If the dictum of the foreign judgment has been 
formulated in a different way than is customary in the 
Netherlands, the Dutch court will convert the dictum to 
what is customary and acceptable according to Dutch 
standards. 

Enforceability
A claim may still be frustrated on the ground that the 

foreign judgment subject to recognition is not, is not yet, 
or is no longer enforceable under the law of the coun-
try of origin. In a judgment of 2014, the Dutch Supreme 
Court ruled that this only concerns obstacles concerning 
the formal enforceability of the foreign judgment where, for 
example:

a. An appeal with suspensive effect has been lodged 
in the country of origin against the provisional 
judgment which is not enforceable;

b. The judgment has been set aside by a higher court 
in the country of origin;

c. If in the judgment itself is requested or if the out-
come of judgment results that it can only be en-
forced within a certain period;

d. The period for enforcement has not yet begun or  
 has already expired.16

Such a formal impediment shall not exist if the juris-
diction to enforce the judgment is time-barred or has ex-
pired under the law of its country of origin. The prescrip-
tion or limitation period shall not affect the authority of 
the judgment. 

After the foreign judgment has been recognized by 
the Dutch court, the judgment and the permit for en-
forcement must be served on the defendant. The execu-
tion can then be initiated via the bailiff. 

The costs involved in conducting an exequatur pro-
cedure are 119 euros (court fees), plus the attorney’s fees. 
If a defense is made against the application for recogni-
tion and enforcement, the court may require the parties 
to appear at the hearing. This will entail higher lawyer’s 
fees. 

The duration of an exequatur procedure depends on 
whether a defense is made against the application for 
leave to enforce. This can take an average of a few weeks 
if no defense is given, and up to a few months if the re-
quest is dealt with in substance after a defense has been 
filed. 



100 NYSBA  International Law Practicum  |  2018  |   Vol. 31  |  No. 2        

tribunal, even though the content of the arbitral award 
is contrary to Article 101 VWU, or if the arbitral tribunal 
incorrectly applied Article 101 VWU on the basis of the 
arbitral tribunal. 

The limitative grounds for quashing the arbitral 
award are: 

a. The absence of a valid arbitration agreement;

b. Incorrect composition of the arbitral tribunal;

c. The arbitral tribunal has gone beyond its remit;

d. The arbitral award may be appealed against before  
 the arbitrators or the court in the country where  
 the arbitral award was rendered; and

e. The arbitral award has been set aside by a compe-
tent authority of the country where that award was 
made.

If three months have elapsed since the arbitral award 
was made, the judge can only refuse the exequatur if the 
award or the manner in which it was made is clearly con-
trary to public order. For example, there is a conflict with 
public order when fundamental principles of procedural 
law, such as the right to a fair hearing, have been violated. 

Combination of Article 1076 Dutch Code of Civil 
Procedure and New York Convention

The following is also important for practice. A for-
eign arbitral award may be recognized and enforced in 
the Netherlands pursuant to Article 1076 Dutch Code of 
Civil Procedure as if a treaty were applicable. However, 
such treaty should allow a party to invoke the law of the 
country in which recognition and enforcement is sought. 
The New York Convention is such a treaty. A party may 
thus base an application for recognition and enforcement 
of a foreign arbitral award primarily on Article 1076 and, 
in the alternative, on the New York Convention. It may be 
beneficial to pursue the claim in that order because of the 
New York Convention’s stringent requirement of the exis-
tence of a valid arbitration agreement. It must, therefore, 
always be assessed on a case-by-case basis which scheme 
is more favorable to the applicant. 

In practice, an applicant nowadays often bases the 
application for leave to enforce on the New York Conven-
tion because of the likelihood that an appeal against the 
granting of the leave will no longer be possible. 

Indeed, it must be inferred from Article III of the New 
York Convention that an appeal or final appeal against 
the granting of leave is excluded, although it is precisely 
this Article III of the New York Convention that cannot 
serve as a basis for the exclusion of an appeal or final ap-
peal against the granting of leave to enforce on the basis 
of Article 1076 Dutch Code of Civil Procedure. 

The costs and the duration of these proceedings 
are the same as those of the application for recognition 

It is important to note that Article III of the New 
York Convention prohibits a dispute for the recognition 
and enforcement of a foreign arbitral award to which 
the Convention applies from being more burdensome 
for the applicant than a dispute for the recognition and 
enforcement of national arbitral awards. This provision 
can cause some problems in the Netherlands where (in 
the case of national arbitral awards) the applicant may 
appeal against the rejection of the application for leave to 
enforce, but the other party may not appeal against the 
granting of the application for leave to enforce. 

The consequence of this is that the “asymmetry” in 
the Dutch prohibition on remedies could be in conflict 
with the principles of fair procedural law within the 
meaning of Article 6 ECHR. 

In assessing whether there has been a violation of the 
principles of due process, it is important whether a com-
parable remedy exists in the law of the country where 
the arbitral award was made, such as the possibility of an 
appeal against the arbitral award rendered in that coun-
try. If that is the case, the asymmetry in the prohibition of 
remedies in the Netherlands does not constitute a viola-
tion of rights protected by Article 6 ECHR.

Costs and Length of Time
The costs involved in the procedure for recognition 

of a foreign arbitral award are also 119 euros (court fees) 
plus the attorney’s fees. 

Again, the duration of this procedure depends on 
whether a defense is made against the application to 
grant leave. 

Foreign Arbitral Award Outside the Convention/
Regulation

Even if no recognition and enforcement treaty is 
applicable, an arbitral award rendered abroad can be 
recognized in the Netherlands, and enforcement can be 
requested in the Netherlands. In this case, too, the ap-
plicant must submit an original or a certified copy of the 
arbitration agreement and of the award.20 This procedure 
is also known as exequatur. 

In the Netherlands, it is relatively rare for an arbitral 
award to be recognized on the basis of an arrangement 
other than the New York Convention.

Grounds for Refusal
Recognition and enforcement may be refused if a 

party proves that (1) one of the grounds for refusal of rec-
ognition and enforcement listed exhaustively in the law 
(Article 1076 Dutch Code of Civil Procedure) occurs, (2) 
the case is not subject to arbitration, and (3) the arbitral 
award is contrary to public order. The latter occurs, for 
example, if the arbitral award is contrary to Article 101 
TFEU,21 or if the arbitral tribunal did not apply Article 
101 TFEU of its own motion on the basis of the arbitral 
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and enforcement of a foreign arbitral award under the 
Convention/Regulation.       

Conclusion
It follows from the above that in the Netherlands it is 

relatively easy to enforce foreign court and/or arbitration 
awards that fall under the Brussels Regulation (recast) or 
the New York Convention. 

The recognition and enforcement of foreign judicial 
and arbitral awards that are not covered by a treaty or 
regulation is more difficult. Nevertheless, the procedures 
to be followed in this respect are clear and come with 
guarantees, so that a Dutch enforceable title can also be 
obtained in these cases, if, of course, the requirements are 
met.
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The plaintiffs sought the enforcement of a U.S. $9.51 
billion order obtained under Ecuadorian law. In this case, 
the Chevron Corporation did not have assets or presence 
in Ontario. The Supreme Court held that despite this fact, 
Ontario courts had jurisdiction to hear and enforce the 
judgment, stating:

In an action to recognize and en-
force a foreign judgment where the 
foreign Court validly assumed juris-
diction, there is no need to prove that 
a real and substantial connection exists 
between the enforcing forum and either 
the judgment debtor or the dispute.3

The Supreme Court held further that:

In the recognition and enforcement con-
text, it would hardly make sense to re-
quire that the carrying on of business in 
the province relate to the subject matter 
of the dispute. The subject matter of rec-
ognition and enforcement proceedings is 
the collection of a debt. A debt is enforce-
able against any and all assets of a given 
debtor, not merely those that may have 
a relationship to the claim. For instance, 
suppose a foreign judgment is validly 
rendered against Corporation A in a for-
eign country as a result of a liability of 
its Division I, which operates solely in 
that country. If Corporation A operates a 
place of business for its separate and un-
related Division II in Ontario, where all 
its available and recoverable assets hap-
pen to be located, it could not be argued 
that the foreign judgment creditor cannot 
execute and enforce it in Ontario against 

Overview 
Guided by the principles of comity, co-operation and 

efficiency in an increasingly connected world, the law 
surrounding the enforcement and recognition of foreign 
judgments in Canada has undergone significant change in 
the past two decades. The general trend in recent case law 
in Canada has been an expansion in how courts address 
jurisdiction and comity, and this trend has resulted in a 
more liberal framework for the enforcement of foreign 
judgments. 

Background & Basic Principles 
A judgment is considered foreign in Canada if either 

it was determined in another province (“extra-provincial 
judgments”) or in another country (“out of country 
judgments”). Extra-provincial judgments are registered 
and enforced in another province based on provincial 
reciprocal enforcement acts, as described herein. For out-
of-country judgments, a judgment creditor must seek 
enforcement based on the common law. 

The enforcement of foreign judgments is a matter 
of provincial jurisdiction under the Canadian Constitu-
tion. Provinces and territories have set out rules and 
laws governing the procedures for enforcing foreign 
judgments, and have entered into various conventions 
with foreign states to promote reciprocal enforcement 
across borders. While there is no single set of nationwide 
rules laying out the process or test for the recognition 
and enforcement of foreign judgments, the precedent 
established by cases that have proceeded to the Supreme 
Court of Canada (“Supreme Court”) are applied by low-
er courts nationwide. In particular, the Supreme Court of 
Canada has established in Chevron Corp. v Yaiguage1 that 
in addressing issues of territoriality and jurisdiction, one 
of the most important analysis to be applied is whether 
the original foreign court had proper jurisdiction to 
make the order. 

Chevron is a seminal decision by the Supreme Court, 
and makes the distinction between cases of first instance 
and cases of recognition and enforcement. Chevron was 
the result of years of litigation between the two parties, 
but also a reflection of the change that had occurred in 
international relations and private international law. In 
this case a group of Indigenous Ecuadorians asked On-
tario courts to exercise jurisdiction over a Canadian sub-
sidiary of Chevron Corporation, which the Court termed 
“a stranger to the foreign judgment for which recogni-
tion and enforcement was being sought.”2

Enforcement of Foreign Judgments in Canada 
By Lincoln Caylor and Maureen Ward

Maureen WardLincoln Caylor
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Beals established that as long as there was a “real and 
substantial connection” to the order in the original juris-
diction, the order could be enforced in Canada as long as 
the original order itself was procedurally fair. As stated 
by the Supreme Court in Beals, claimants who seek the 
enforcement of foreign orders “face the initial burden of 
showing that the judgement is valid on its face and was 
issued by a court acting through fair process and with 
properly restrained jurisdiction” based on a real and sub-
stantial connection test.13 The claimant must convince 
the receiving court that the values of international comity 
require it to exercise its power in favour of enforcing the 
judgment.14 Once this burden has been met, the judgment 
is prima facie enforceable by a Canadian court. 

The Court will look at the following as indicators of 
the required “real and substantial connection” to the origi-
nating jurisdiction:

•	attornment to the jurisdiction; 

•	an agreement between the parties to submit;  

•	residence or domicile of the defendant; and

•	whether the defendant carries on business in the 
foreign jurisdiction.15

The courts have moved away from rigid understand-
ings of jurisdiction and have adopted a more expansive 
and policy-based view of when Canada’s jurisdiction can 
be established. A foreign court assumes jurisdiction over 
a matter through (1) attornment or through residence/
presence in the foreign state (the “traditional tests”), or (2) 
through a real and substantial connection. Chevron further 
clarified and expanded on Beals. In Chevron and Beals, the 
Supreme Court held that a similar jurisdictional analysis 
for Canada was not required. As long as the originating 
Court had proper jurisdiction, enforcement could occur 
in Canada. Of note, even where a foreign Court assumed 
jurisdiction mistakenly pursuant to its own law, if there is 
a real and substantial connection the judgment will still be 
enforceable.

2. Judgment Is Final and Conclusive 
A judgment is considered final and conclusive if it 

“determines the rights and liabilities of parties so as to be 
res judicata” in the originating jurisdiction.16 The general 
rule is that finality of a judgment is established when the 
court that made the judgment no longer has the power to 
review, recall or rectify it.17 However, in Ontario a foreign 
judgment under appeal may be recognized in the right cir-
cumstances18 and a court may stay enforcement of a judg-
ment pending determination of the appeal.19 

3. Definite and Ascertainable Sum 
An ascertainable sum of money is one which can be 

determined by a simple arithmetic process.20 In Pro Swing 
Inc., the court moved away from long-standing law to 
find that non-money judgments can also be enforced in 

Corporation A because the business ac-
tivities of the latter in the province are 
not related to the liability created by the 
foreign judgment.4 

Chevron was most recently followed by the Ontario 
Court of Appeal in Dish v. Shava,5 where the plaintiff 
sought summary judgment to recognize and enforce a 
judgment from the United States. The Court of Appeal 
found that a summary judgment proceeding was accept-
able because the originating court had established a “real 
and substantial connection” and the order was final and 
definitive. The Court found that “there was no issue for 
trial,” and the “law concerning enforcement of foreign 
judgments is well settled.”6 

Kriegman v. Dill is the most recent extensive review 
of the law on the enforcement of foreign judgments post 
Chevron. The British Columbia Court of Appeal focused 
on the importance of comity in an interdependent world,7 
stating that this “deferential and non-invasive” approach 
to foreign judgments “militates in favour of recognition 
and enforcement.”8 

Elements of Recognition and Enforcement
The elements outlined below elucidate the common 

law test, and thus apply to out of country judgments. 
While each province has their own technical requirements 
governing applications or actions to recognize and enforce 
a foreign judgment, three basic elements set out by the 
Supreme Court must be established. The out of country 
judgment must: 

1. be issued by a Court that has properly assumed 
jurisdiction according to the principles of private 
international law and has acted according to due 
process;9

2. be a final and binding decision in the original juris-
diction; and 

3. be for a definite and ascertainable sum of money 
(though this requirement has recently been 
relaxed).10 

1. The Assumption of Jurisdiction and Due Process 
The Supreme Court provided much needed guid-

ance on enforcing foreign judgments in the case of Beals v. 
Saldanha,11 which dealt with the enforcement of a Florida 
court judgement in Ontario. The Supreme Court found 
that for order, fairness and comity in the world of private 
international law, the concept of jurisdiction needed to be 
expanded. Originally, courts were unwilling to interfere 
in matters that did not have either a presence-based con-
nection to Canada or a “real and substantial” connection 
to Canada. This was called “jurisdictional competence,” 
and the plaintiff seeking to enforce the judgment needed 
to show “a presumptive connecting factor” with the prov-
ince in which the judgement is being sought.12 
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have the same force and effect as if the judgement had 
been made in the same Canadian jurisdiction.25 

While the statutory regime for intra-provincial en-
forcement under the reciprocal enforcement acts were 
originally meant to make enforcement and registration 
seamless between provinces, the statutes have not kept up 
with the liberal ethos now underlying the common law. 
The statutory language in the reciprocal enforcement acts 
continues to be focused on “territorial” and “presence”-
based factors. In cases of default proceedings, for example, 
an order obtained in an extra-provincial court will not 
be registered if the judgment debtor was not ordinarily 
resident or conducted business in the jurisdiction of the 
original court. This is true even if there was real and sub-
stantial connection between the provincial court and the 
claim.26 In Beals, however, the Supreme Court held that 
even default judgments could be recognized and enforced 
in Canada based on a “real and substantial” connection.27 
Thus, it may in fact be easier to enforce a default judgment 
from another country than it is to register that judgment 
between the provinces. This is a discrete area of the law 
where Parliament may have to intervene and update the 
statutes to reflect the notions of liberality and comity un-
derlying Beals and Chevron. 

Canada also is party to the Convention between Cana-
da and the United Kingdom for the Reciprocal Recognition 
and Enforcement of Judgments in Civil and Commercial 
Matters 1984,28 which has been adopted by all the provinc-
es, and establishes a similar registry system between the 
UK and Canada. There are also acts to facilitate reciprocal 
enforcements when dealing with issues of terrorism, anti-
trust and commercial trade.29 

Defenses
While the courts will not reevaluate the merits under-

lying a judgment, there are three common law defenses 
against the enforcement of extra-provincial foreign orders. 
Courts will not enforce the judgment in cases where there 
has been a denial of natural justice, where the judgement 
was obtained through fraud, or where a judgment is con-
trary to the public policy of the recognizing jurisdiction. 

The fraud defence is a narrow one. For example, the 
fraud must not have been detectable, with the exercise of 
due diligence, prior to the judgment being obtained in the 
foreign jurisdiction.30 Further, where a defendant chose to 
not participate in the foreign proceeding it cannot resist 
enforcement on the basis that the evidence given at the 
foreign trial was fraudulent. While the ruling in this re-
gard was with respect to an Ontario proceeding, it is likely 
other provinces would apply this principle.   

The defence of natural justice does not involve the 
merits of the case but rather requires an analysis of the 
procedure followed in the foreign jurisdiction for the pur-
poses of determining whether the judgment was reached 

Canada in specific circumstances, as long as the originat-
ing court had exercised proper jurisdiction, and the order 
is both final and clear.21 

Notwithstanding the three elements above, courts 
are not blindly mechanistic to the enforcement of out-
of-country orders. Based on the precedent established in 
Pro Swing, courts are encouraged to adopt a multi-factor 
review of the effects enforcement may have outside the 
scope of the litigation. The Supreme Court instructs 
courts to review relevant considerations to guide them in 
their drafting of domestic orders; these considerations in-
clude whether the terms of the order are clear and specific 
enough to ensure that the defendant would know what is 
expected of him or her. Other considerations include (1) 
whether the enforcement is the least burdensome remedy 
for the Canadian justice system, (2) if the Canadian liti-
gant is exposed to unforeseen obligations or (3) whether 
there are third parties who would be affected by the 
order.22

Procedural Matters Regarding Enforcement
When plaintiffs have obtained a foreign judgment, 

they have two options. For out of country judgments, 
they can make a claim to recognize and enforce a judg-
ment based on the debt obligation created by the original 
judgment based on the common law. A trial is rarely 
required and the proceeding to enforce is often by way 
of default or on a motion for summary judgment.23 Once 
recognition occurs the judgment can be enforced in the 
same manner as an extra-provincial judgment. 

Provinces and territories have jurisdiction over the 
enforcement of extra-provincial judgments, and the proce-
dures for enforcement can be found in provinces’ respec-
tive rules of civil procedure. Additionally, provinces have 
enacted acts which set out a process of enforcement of 
money judgments between provinces and between select 
countries. This is known as the registration process. For 
example, under the reciprocal enforcement acts enacted in 
the provinces, a judgment creditor can proceed by action 
to have the order enforced in one Canadian province and 
then register such order in another Canadian province. 
The registered order then has equal enforcement value 
in the third jurisdiction. This registration process does 
not alter the standards of enforcement, and preserves the 
judgment creditor’s right to bring an action on the origi-
nal cause of the action. Each of the provinces has different 
reciprocating countries, which include Australia, Germa-
ny, Austria, France and various other U.S. states. 

The reciprocal enforcement acts provide for the reg-
istration of money judgments or orders, including costs 
and awards in arbitration.24 All of the provinces, save for 
Quebec, have enacted similar legislation, ensuring comity 
and co-operation within Canada. The chart in “Appendix 
A” sets out some of the Provinces’ applicable legislations 
regarding the enforcement of foreign orders. Once an 
order has been registered pursuant to these statutes, they 
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ally seen to be discovered when the time for an appeal has 
passed.38 It held further that the test under the Limitations 
Act is not whether a judgment is “final” but rather when 
a claim is “discovered.” This includes inquiries into the 
claimant’s subjective knowledge of injury or loss, their 
ability to seek a proceeding, and whether a reasonable 
person would have known to commence proceedings.39 In 
addition, the Ontario Court of Appeal noted that a claim 
based on a foreign judgment may potentially not be dis-
covered until the creditor knew or ought to have known 
that the debtor had eligible assets in Ontario and could 
be served with process, which may occur more than two 
years from the date of the original judgment. The Ontario 
Court of Appeal further stated that the discoverability as-
sessment must, in response to these types of scenarios, be 
a factual and context-driven analysis and “each case must 
be decided on its own facts.” 

Conclusion 
As stated by the Supreme Court in Pro Swing,40 “pri-

vate international law is developing in response to mod-
ern realities.” Indeed, the Canadian case law in this area 
highlights how the courts are still in the process of chang-
ing and adapting to modern commercial and judicial 
developments while also ensuring that there is order and 
reliability within the system.

in accordance with the Canadian notions of natural jus-
tice.31 Key factors to consider would be whether adequate 
notice was given and whether there was an opportunity 
to defend. The Court will also consider judicial indepen-
dence and ethical rules governing participants in the legal 
system.

Refusal to enforce on the basis of public policy has 
been noted by the Supreme Court of Canada as being ap-
plied only in exceptional circumstances,32 as it essentially 
amounts to a condemnation of the legal system of the 
foreign jurisdiction. For example, the courts have rejected 
arguments such as the damage award being larger than 
a Canadian Court would render;33 financial hardship;34 
or an allegation of bias that falls short of proof on a civil 
standard.35

Limitation Periods
Unless there is a limitation period set out in a relevant 

reciprocal enforcement statute, the limitation period of the 
respective provinces apply. For example, in Ontario, the 
enforcement of foreign judgments is governed under the 
two-year limitation period set out in the Limitations Act, 
2002, SO 2002, c 24, Sched (“Limitations Act”),36 and for-
eign enforcement cannot occur until the time to appeal in 
the foreign jurisdiction had expired or all possible appeal 
routes are exhausted.37 

Limitation periods start to run when the action be-
comes discoverable, and the discovery principle is im-
portant in all the provinces. In Ontario, for example, the 
Ontario Court of Appeal commented that a claim is gener-

Appendix A

Province Statute 

Alberta Reciprocal Enforcement of Judgments Act, RSA 2000, c R-6 

British Columbia Court Order Enforcement Act, RSBC 1996, c 78, ss 61065.1 as am. SBC 2007, ss 111.11

Enforcement of Canadian Judgments and Decrees Act, SBC 2003, c 29

Manitoba Reciprocal Enforcement of Judgments Act, CCSM, c J20

Enforcement of Canadian Judgments Act, CCSM c E116

New Brunswick Reciprocal Enforcement of Judgments Act, SNB 2014, c 127

Foreign Judgments Act, RSNB 2011, c 162

Canadian Judgments Act, RSNB 2011, c 123 

Newfoundland Reciprocal Enforcement of Judgments Act, RSNL 1990, c R-4 

Northwest Territories Reciprocal Enforcement of Judgments Act, RSNWT, 1988 c R-1

Nova Scotia Reciprocal Enforcement of Judgments Act, RSNS 1989, c 388

Enforcement of Canadian Judgments and Decrees Act, SNS 2001, c 30

Nunavut Reciprocal Enforcement of Judgments Act, RSNWT (Nu) 1988, c R-1

Lincoln Caylor and Maureen Ward are partners 
in Bennett Jones LLP’s Fraud Law Group. They thank 
Archana Ravichandradeva for her assistance with this 
article.
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site at www.nysba.org/pwhelp.

For questions or log-in help, call (518) 463-
3200.
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